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® 
FRINGE BENEFITS 


Generally, the term “fringe benefit” refers to anything accruing 
to an employee, as a result of employment, that is not paid with the 
periodicity of a salary but upon the happening of some event. This 
covers life insurance, savings plans, accident and sickness benefits, 
and retirement plans. A recent survey shows that such benefits cost 
those employers having comprehensive plans on the average of $981 
per employee per year. 

Some employers wear such plans as if they were a hair shirt, 
while others—mostly the large corporate ones—having assumed the 
responsibility of establishing benefit plans, assume the added and 
concomitant responsibility of administering them in order that both 
the company and the employee-beneficiary will get the most for the 
money spent. 


Under the Welfare and Pension Plans Disclosure Act, the em- 
ployer must file an annual report regarding his benefit plans with the 
Department of Labor within 120 days after the end of the plan’s fiscal 
year. (A copy of the plan was to have been filed previously.) For 
calendar-year employers, the report is due April 29. The government 
wants to know how these plans are administered and, after all, who 
can deny its interest since it gives all it has to give in providing tax 


deduction for most, if not all, such plans. 
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Emergency strikes. During the last few days prior to the settle- 
ment of the 116-day steel strike, threat of legislation hung over the 
negotiators like the sword of Damocles. But is legislation always the 
remedy’ The article beginning at page 267 reviews the past history 
of Presidential intervention in labor disputes and examines the public 
interest element of such disputes. Legislation to terminate the dispute 
does not necessarily protect the public’s interest in the terms of the 
settlement, for the settlement usually reflects an adjustment of the 
contending interests of the parties involved, without any separate 
consideration of the public’s point of view. R. W. Fleming is professor 
of law, College of Law, University of Illinois. He offers some con- 
crete suggestions which, in the absence of legislation, might ameliorate 
the effects of large emergency-type labor disputes. 


Union democracy. Two basic questions bothering people are: (1) 
What is the proper function of leadership within a union democracy ? 
(2) What is the nature of the democratic process which unions are 
supposed to follow? The article at page 277 discusses what the author 
calls “three avenues” to labor union democracy: self-reform by the 
union, reform through the state judicial process and reform through 
federal legislation. The author points out, however, that the public 
should realize that it is not likely that bureaucratic tendencies in large- 
scale unions can be eliminated any more than such tendencies can be 
eliminated in large businesses. The public cannot expect that the rank 
and-file membership will assume more direct control over union affairs 
when it shows little interest in national and state elected officials. 
However, there are some things on the plus side—some things that 
the public can expect to come from pressures now generated that will 
do most to help unions toward that vague goal of democracy. The 
article is written by Don A. Seastone, assistant professor of economics, 
Colorado State University. 


Fact-finding. Much has been written concerning the nature of 
other forms of intervention in the labor dispute—such as arbitration, 
conciliation, mediation—but not too much has been said about fact- 
finding. Fact-finding is that form of intervention where the parties 
to the dispute appear as witnesses before a governmentally appointed 
board which investigates and publicizes all pertinent data related to 
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the dispute. The board, however, does not make recommendations as 
to the settlement. The article at page 285 should be read in connection 
with Mr. Fleming’s article dealing with emergency strikes, because 
this article on fact-finding traces the evolution of the federal govern 
ment’s use of fact-finding boards. This article is written by Thomas 
J. McDermott, professor of economics, Duquesne University. 


Latin America. We think it was Kipling who once said: “And 
what should they know of England who only England know?’ In 
our frame of reference, this can be loosely translated to “And what 
should they know of American labor law who only American labor 
law know?” And, if this is so, the article beginning at page 305, dis 
cussing the statutory regulation of union security in Latin America, 
may give some of our readers an insight into what is a relatively new 
controversy in this country—the issue of the union shop v. the right 
to-work laws. The author of this article will be remembered as the 
writer of the article about the union security system in Switzerland 

a country which prohibits compulsory unionism. Latin American 
countries follow pretty much the standards established in the reso 
lutions adopted by the American Regional Conference in Mexico City, 
in 1945, and in the relevant conventions adopted by the International 
Labor Conferences, in 1948 and 1949, as far as the freedom to belong 
to unions and to bargain collectively is concerned. But there is no 
uniformity regarding the freedom not to belong to a union. This 
article discusses the law of the Latin American countries separately. 
Michael Dudra is professor of economics at St. Francis College, Loretto, 


P i 
ennsvlivania. 


Staff-prepared departments. “Labor Relations” at page 263 sum 
marizes recent Supreme Court decisions in two cases: the right of 
recognitional picketing and a refusal to bargain “in good faith.” Also 
in this section are digests of three NLRB decisions pointing up the 


restricted applicability of the Brown-Olds remedy. 


The section on arbitration, at page 321, carries digests of several 
arbitration awards. These include the case of an employee who took 
a vacation when he wanted to take it, a job situation where written 
tests were used as a determinant for promotion, and a layoff that was 
brought about by technological change. The “Wages ... Hours” 


department reports two district court decisions in cases under the 


Fair Labor Standards Act (see page 327). 


\t page 329 “Books .. . Articles” offers thumbnail sketches of 
books on Communism in labor unions, labor relations on the West 
Coast, absenteeism, and several other topics. Meetings of labor men 
are listed in the “Rank and File” department at page 332, along with 
summaries of speeches by Secretary of Labor James P. Mitchell and 
Under Secretary James T. O’Connell. 
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Cost of Living UP. The cost of living in February rose 0.2 per cent, 
reversing a two-month downtrend, as reflected by the 
Consumer Price Index published by the Bureau of 
Labor Statistics. The February Consumer Price Index, 
at 125.6 per cent of the 1947-1949 average, matched 
the all-time high reached last November. 


Service costs, particularly those associated with 
housing and medical care, provided the bulk of the 
upward thrust and, in February, made the largest ad- 
vance in almost two years (0.5 per cent). Increases 
in the cost of textile goods—mainly spring apparel- 
and the rise in the cost of services more than offset a 
sharp reduction in gasoline and another drop in food 
prices—the fifth in succession. 
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Construction UP. Both private and public construction expendi- 
tures (seasonally adjusted) rose again in February. 
Total new construction reached $55.6 billion, while 
private nonfarm housing starts dropped to 1.1 million 
units. 


DOWN. Common stock prices, according to the Se- 
curities and Exchange Commission's Index, declined 
from 405.0 for February to 398.2 for the week ending 
April 1. The Dow-Jones closing industrial average for 
April 11 was 624.89. 


DOWN. The injury rate in manufacturing dropped to 
11.1 disabling injuries for each million man-hours 
worked in the last three months of 1959—down 17 per 
cent from the previous quarter—the BLS announced. 
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Personal NO CHANGE. Personal income in February was at 
income an annual rate of $393 billion (seasonally adjusted), 
about the same as the revised rate for January. A 
small rise in labor income was offset by a drop in 
farm income. 

Disposable personal income rose by $5.7 billion 
(seasonally adjusted) between the last two quarters 
of 1959. 


Billion Dollars index, 1957 = 100 
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industrial DOWN. The Federal Reserve Board’s seasonally ad- 
justed index of industrial production in February was 
110 per cent of the 1957 average—1l per cent below 
the revised January figure and 8 per cent above the 
level of a year ago. Output of both business equip 


Production 


ment and materials was maintained at peak rates 
Production of consumer goods declined from the rec- 
ord high reached in January, however, as retail sales 
remained below earlier levels. 


Auto assemblies, allowing for seasonal variation, 
declined in February from the very advanced January 
rate, and production schedules for March indicated an 
additional cutback. Output of nonferrous metals in 
creased. Steel operations, however, declined 2 per cent 
in February—to 94 per cent of capacity. 

Output of appliances and apparel was further 
reduced in February—another reason for the over-all 
drop in industrial production—but production of other 
consumer staples was maintained. In business equip- 
ment industries, production of farm machinery was 
curtailed while output of other types of equipment 
changed little. 


Consumer DOWN. Total consumer credit outstanding declined 

Credit almost $700 million in January, compared to an almost 
$500 million decline a year ago. A sharp dip in new 
installment credit extended, despite a slight drop in 
installment payments, seems to account for the total 
decline. 
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UP. Total civilian employment rose by about 500,000 
in February, to 64.5 million. This is a new record for 
February—1 million above the previous high for the 
month, reached in 1957, and more than a million-and- 
a-half above a year ago. Nonfarm payroll employment, 
which excludes domestic workers, self-employed and 
unpaid family workers, was at a February record of 
52.2 million, down 65,000 over the month. 

Unemployment declined by 200,000 over the month 
of February, to 3.9 million. As a result, the seasonally 
adjusted unemployment rate fell from 5.2 per cent to 
4.8 per cent of the civilian labor force. Aside from one 
month in the spring of 1959, this is the first time the 
unemployment rate has been below 5 per cent since 
the fall of 1957. 
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DOWN. The factory workweek dropped sharply by 
0.4 hours, to 39.9 hours in February—reversing the 
sharply rising trend evident since November. Auto- 
mobiles and related industries accounted for some of 
the decline. Another factor in the total drop was the 
decline in the manufacturing of nondurable goods 
(chiefly textiles and leather goods), where the work- 
week had been fairly steady in previous months. It 
is possible that an increase in illness (reported in a 
labor force survey) may have been a factor in this 
sharp decline in factory hours. 


As a result of the drop in workweek hours, earn- 
ings were also down in February. Weekly earnings of 
factory production workers dropped by $1.32 over the 
month, to $90.97. Despite this drop in weekly earn 
ings, they were still almost $3 higher than a year ago. 

Going along with the downward trend, average 
hourly earnings of production workers in manufac- 
turing industries were down to $2.28—one cent below 
January, 1960, but eight cents above the level of Feb- 
ruary, 1959. 
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Decisions of Courts and 
Administrative Agencies 








Peaceful recognitional picketing does not usurp Taft-Hartley 
rights of employees.—After the employees of a retail furniture bus! 
ness had voted 28 to one against union representation, the union began 
picketing the employer’s store. A subsequent appeal by the em 
ployer to the NLRB resulted in the Board’s issuance of a cease-and 
desist order, on the ground that the picketing amounted to an unfair 
labor practice under the Taft-Hartley Act. Section 7 of the act grants 
employees the right to join and the right to refrain from joining a 
union, except as the latter right may be limited by a valid union 
security provision in a bargaining agreement. The pertinent portion 
of Section 8(b)(1)(A) provides: “It shall be an unfair labor practice 
for a labor organization or its agents to restrain or coerce 
employees in the exercise of the rights guaranteed in section 7 

Since the picketing could have had the effect of jeopardizing the 
employee's job security by adversely affecting the employer’s business, 
the Board felt that it constituted an attempt to coerce the employees 
into joining the union—even though it was peacefully conducted. 

The United States Supreme Court granted certiorari after a court 
of appeals decision (36 LaBor CAses { 65,030) had set aside the Board’s 
order. In its opinion, delivered by Mr. Justice Brennan, the Court 
noted that Section 13 of the act provides that nothing in the act shall 
be construed to interfere with the right to strike or the limitations on 
that right, unless specifically provided for, and that picketing has been 
equated with striking for the purposes of Section 13. 

The effect of this section, held the Court, is a Congressional 
mandate to the courts to resolve ambiguities arising out of Section 
8(b)(1)(A) in favor of an interpretation which safeguards the right 
to strike or picket as it existed prior to the passage of the act. Thus, 
to sustain the Board’s contention that it has the power to declare 
peaceful recognitional picketing an unfair labor practice, Congressional 
intent that it should have this power must clearly appear—either from 
the structure of the statute itself or from its legislative history. 

Referring to Section 8(b)(4), which specifically defines certain 
union unfair labor practices, the Court said: 


“Plainly if the Board’s interpretation is sustained, § 8(b)(1)(A) 
1, 


largely overlaps at least this last-mentioned prohibition, namely § 8 
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(b)(4), to the extent of making it almost redundant. But the Court 
has rejected an argument that a provision of § 8(b)(4) is a repetition 
of the prohibitions of § 8(b)(1)(A). In /nternational Brotherhood of 
Electrical Workers v. Labor Board, 341 U. S. 694 [19 Lasor Cases 
{| 66,348], the Court, in holding that a peaceful strike to promote self- 
organization was proscribed by § 8(b)(4)(A) if its objective was to 
‘induce or encourage’ a secondary boycott, contrasted the language of 
the two subsections and labeled the words ‘restrain or coerce’ in § 8(b) 
(1)(A) a ‘restricted phrase’ to be equated with ‘threat of reprisal or 
force or promise of benefits.’ 


“In the sensitive area of peaceful picketing Congress has dealt 
explicitly with isolated evils which experience hzs established flow 
from such picketing. Therefore, unless there is the clearest indication 
in the legislative history of § 8(b)(1)(A) supporting the Board’s claim 
of power under that section, we cannot sustain the Board's order here.” 


Turning to an examination of the legislative history of the section, 
the Court pointed out that the record of debate concerning it clearly 
indicates that its purpose was to prevent unions from accomplishing 
their objectives through use of violence or threats. The Court stated: 


“We conclude that the Board’s interpretation of § 8(b)(1)(A) 
finds support neither in the way Congress structured §8(b) nor in 
the legislative history of §8(b)(1)(A). Rather it seems clear, and 
we hold, that Congress in the Taft-Hartley Act authorized the Board 
to regulate peaceful ‘recognitional’ picketing only when it is employed 


to accomplish objectives specified in § 8(b) (4); and that § 8(b)(1)(A) 
is a grant of power to the Board limited to authority to proceed 
against union tactics involving violence, intimidation, and reprisal 
or threats thereof—conduct involving more than the general pressures 
upon persons employed by the affected employers implicit in economic 
strikes.” 


In the Court’s view, its decision was confirmed by Congress’ 
action in including safeguards against the Board’s interference with 
legitimate picketing in Section 8(b)(7)(C) of the Labor-Management 
Reporting and Disclosure Act of 1959. “Were §8(b)(1)(A) to have 
the sweep contended for by the Board, the Board might proceed 
against peaceful picketing in disregard of these safeguards.” 


Three members of the Court disagreed with the majority result, 
joining in a separate memorandum in which they stated that the case 
should have been remanded to the Board for reconsideration in the 
light of Section 8(b) (7) of the new law.—NLAKB v. Drivers, Chauffeurs, 
Helpers, Local Union No. 639, 39 LaBor Cases {] 66,351. 


Limitations placed on use of Brown-Olds remedy.—Three recent 
decisions by the National Labor Relations Board pointed up the 
restricted applicability of the so-called Brown-Olds remedy, which: 
requires restitution of dues paid by employees under an illegal union 
security agreement. Each of the cases involved hiring agreements 
which required payment of union dues within a specified time after 
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entering employment—in each instance less than the 30-day grace 


period provided for in Section 8(a)(3) of the amended NLRA. 


The Board refused to grant restitution in Nordberg-Selch Fruit, 
Inc., 126 NLRB, No. 89, and Chun King Sales, Inc., 126 NLRB, No. 98. 
It distinguished the situation existing in these two cases—the em- 
ployees were allowed to begin work without joining a union and were 
merely deprived of a part of the grace period—from that in the 
Brown-Olds case (115 NLRB 594), where “a bald closed-shop con- 
tract” expressly conditioned employment upon union membership 
without benefit of any grace period. In Local 569, Packinghouse 
Workers, 126 NLRB, No. 100, the Board similarly declined to apply 
the Brown-Olds remedy; this time on the ground that although the 
bargaining agreement contained an unlawful union security clause, 
the employees were in fact given the required 30-day period before 
being compelled to join the union. 


It is interesting to compare the result in these cases with that 
reached by United States Courts of Appeals in Morrison-Knudsen 
Company, Inc. v. NLRB, 39 Lapor Cases § 66,308 (decided in the Ninth 
Circuit the same day as the NLRB'’s decision in the Nordberg case), 
and Morrison-Knudsen Company, Inc. v. NLRB, 39 Lapor CAses 
{ 66,299, and Teamsters, Local 282 v. NLRB, 39 Laxpor Cases {| 66,300 
(both decided in the Second Circuit one week after the NLRB’s 
ruling in Chun King and Packinghouse Workers). 


The court in each of these cases overruled a Board grant of dues 
restitution made along the lines of the Brown-Olds remedy. 


Refusal to bargain “in good faith.”—-Last month’s “Labor Rela- 
tions’ department contained an account of the Supreme Court's deci- 
sion in NLRB v. Insurance Agents’ International Union, 39 LABoR CASES 
{ 66,239, in which the Court had the job of determining whether a 
union’s conduct amounted to a refusal to bargain in good faith. The 
same problem which faced the Court—deciding if a particular set of 
facts indicates a party’s good faith or lack of it—-was before the court 
of appeals in a case decided just two days later, arising, in this 
instance, out of a complaint against an employer. 


During the course of negotiations, the employer repeatedly asked 
for additional concessions upon each occasion that the union agreed 
to his previous demands. Shortly before the bargaining terminated in 
a strike, he granted a unilateral wage increase, notifying the employees 
that no dues check-off would be made as had been required by the 
expired contract. After the strike had begun, he conducted a picket 
line prayer service which ended with his statement that the employees 
did not “need a contract to work . . . in the plant [as] all you need 
is this Bible, and to believe in the Bible and in me.” 

The NLRB found that the employer’s actions constituted a 
refusal to bargain in good faith, and it sought enforcement of its 
order in the United States Court of Appeals. In his opinion, Judge 
3rown of the Fifth Circuit discussed the difficulties inherent in evaluat- 
ing a given situation in terms of good faith, saying in part: 
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“At the outset it is well to point out the function of this Court 
and the limited nature of our review. We are not fact finders. Con- 
gress has not committed to us the trial of these serious and difficult 
cases. . . . The heart of this type of case is the fact question of good 
faith. To be sure, since it is seldom capable of patent demonstration 
and good or bad faith flows from the way in which subtle and elusive 


Relations Act] discharge cases, make certain that the record actually 
and substantially supports the charge. But while our task in these 
subjective areas is more difficult than. others, it is the same. And 
on review we must enforce the Board’s ‘conclusion of bad faith nego- 
tiation if it ‘finds support in the record a¢ a whole . . . “even though 
the court would justifiably have made a different choice had the matter 
been before it de novo.”’ NLRB v. Fant Milling Co., [37 LaBor Cases 


q 65,526] 


“Probably in few other instances is the task of judging so difficult. 
Of this we have remarked before that ‘there is a duty on both sides, 
though difficult of legal enforcement, to’ enter into discussion with 
an open and fair mind, and a sincere purpose to find a basis of agree- 
ment... .’ .. . Perhaps it would Have been more accurate to say 
‘difficult of legal determination’ for once the decision is made, the 
sanctions of the Act are undoubtedly potent, swift, and accurate. 
The truth is that objective standards are generally either unavailable 
or unavailing. And conduct done at one time judicially ascertained to 
manifest good faith, may, under other circumstances, be a mere 
pretense.” 


Judge Brown then pointed out that neither the NLRB nor the 
courts may compel acceptance by either party engaged in collective 
bargaining of substantive terms proposed by the other: 


“The obligation of the employer to bargain in good faith does not 
require the yielding of positions fairly maintained. It does not permit 
the Board, under the guise of finding of bad faith, to require the 
employer to contract in a way the Board might deem proper. 


“On the other hand while the employer is assured these valuable 
rights, he may not use them as a cloak. In approaching it from this 
vantage, one must recognize as well that bad faith is prohibited though 
done with sophistication and finesse. . . . Hence, we have said in 
more colorful language, it takes more than mere ‘surface bargaining,’ 
or ‘shadow boxing to a draw,’ or ‘giving the Union a runaround while 
purporting to be meeting with the Union for purpose of collective 
bargaining.’ ” 


Within the framework of these principles, Judge Brown then 
turned to an examination of the employer’s conduct in this case. It 
was his conclusion that the employer’s actions—in meeting union 
concessions with demands for additional concessions, in unilaterally 
increasing wages and, despite his apparent sincerity, in urging reliance 
on the Bible and himself rather than on a new contract—were sufficient 
to warrant the Board’s finding that he refused to bargain in good faith. 
—NLRB v. Herman Sausage Company, 39 LaBor Cases ¥ 66,253. 
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Emergency Strikes 
and National Policy 


By R. W. FLEMING 


The President is much more powerful in emergency labor disputes than we 
seem to think, Professor Fleming of the University of lilinois points out 
in this article. He believes that the time is ripe for exploiting a demon- 
strated desire on the part of unions and management to work out long-range 
solutions, and suggests steps for the government to take, even in the ab- 
sence of legislation, to improve relations in emergency-prone industries. 


W HEN THE 116-DAY STRIKE in steel came to an end with the 
Supreme Court’s approval of a Taft-Hartley injunction on No- 
vember 7, 1959," the price tag, in terms of lost wages and production, 
was said to be $6 billion. Of this amount, the 500,000 steelworkers 
lost an estimated total of $1,160 million in wages. More than 350,000 
workers in related industries were laid off. Lost steel production 
totaled nearly $5 billion, based on prestrike operations. Doubtless 
these figures were exaggerated, because the companies were clearly 
operating at far above normal production levels prior to, and in antici- 
pation of, the strike. Thus, in the absence of a strike, production 
would almost certainly have been cut back substantially and there 
would have been accompanying layoffs. Even so, the losses were 
serious enough to raise all the old doubts as to the adequacy of our 
national emergency disputes policy. 

\ final settlement in the strike came, as many had predicted it 
would, when Congress returned to session early in January, 1960. By 
then, the Eisenhower Administration had announced that it was pre- 
paring legislation to meet the threat of a renewed strike; Governor 
Rockefeller had come out in favor of a plan which included compulsory 
arbitration; Adlai Stevenson had reiterated his earlier support for 
endowing the President with an arsenal of remedies, including seizure 
and arbitration; Senator Smathers had prepared a bill which would 
set up a supreme court of labor-management relations whose judgment 





* United Steelworkers of America v. U. S., 38 Lapvor Cases § 69,904, 80 S. Ct. 1 
(1959), 
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would be final and binding on both 
sides; and influential columnists like 
Walter Lippman and Arthur Krock 
were advocating compulsory arbitra- 
tion. The threat of new legislation 
was fairly obviously a prime factor in 
bringing about a settlement, yet no 
informed person could relish the pros- 
pect of Congressional action at a time 
when there could hardly help but be 
much more heat than light. 


Once the strike ended, an uncon- 
trollable desire to forget about it 
seemed to seize everyone. The Ad- 
ministration promptly announced that 
it would withdraw any plans it had 
for the submission of new legislation, 
and there was no evidence that the 
Democratic leadership had any seri- 
ous intentions on the subject. Doubt- 
less this represented political realism 
in an election year. However, unless 
action is taken at a time when there 
is a considerable interest in the sub- 
ject, but no immediate strike pressure, 
the alternative may be hasty and ill- 
considered legislation enacted in a 
crisis situation. 

It is the purpose of this paper to 
review briefly the past history of 
Presidential intervention in labor dis- 
putes, to examine the so-called “pub- 
lic interest” in such disputes, and to 
offer some suggestions as to steps 
which can be taken to improve the 
present situation even in the absence 
of legislation. 


Historical Resume 
Labor disputes important enough 


to require the attention of the Presi- 
dent of the United States date back 


to the last quarter of the nineteenth 
century. Congress passed the first 
piece of legislation controlling the 
employer-employee relationship on 
railroads in 1888.? It provided for an 
investigating commission and volun- 
tary arbitration. 

Despite the existence of this legis- 
lation and the opposition of Governor 
Altgeld of Illinois, President Cleve- 
land felt it necessary to intervene with 
troops and an injunction when vio- 
lence broke out in the Pullman strike 
of 1894, which was under the leader- 
ship of Eugene Debs.* President Me- 
Kinley was sufficiently troubled with 
labor disputes to appoint the Indus- 
trial Commission of 1898 to investi- 
gate and report on the causes of 
strikes and on industrial conditions 
generally.* In 1902, Theodore Roose- 
velt found himself faced with a bitter 
anthracite strike which lasted five 
months.*® 

Woodrow Wilson was plagued with 
labor disputes even before our entrv 
into World War I. Twice—once in 
1913 when he secured passage of the 
Newlands Act and again in 1916 when 
he appeared before Congress to urge 
passage of the Adamson Act, which 
established the eight-hour day on the 
railroads—President Wilson resorted 
to legislation to end major disputes.® 
Like many of his predecessors, Wilson 
appointed an Industrial Relations 
Commission—this time relying on leg- 
islation passed during the Taft Ad- 
ministration.” And at the end of the 
war President Wilson called a labor 
management conference which was to 
be emulated by President Truman 
some 25 years later.* Along the way, 





? Arbitration Act, 25 Stat. 501 (1888). 

*2 Commons and Associates, History of 
Labor in the United States (New York City, 
Macmillan Company, 1936), p. 502. 
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sion of Economic Research, Government 
Protection of Labor's Right to Organize (Bul- 
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the wartime president had attempted 
without success to persuade Judge 
Gary of the United States Steel Cor- 
poration to meet with union repre- 
sentatives in the steel strike of 1919, 
had stopped the bituminous strike of 
the same year by appointing a com- 
mission, and had persuaded the an- 
thracite disputants to submit their 
wage difference to arbitration in 1920.' 

Even President Harding, despite a 
short term in office, found himself in- 
volved in the coal strike of 1922 and 
the railway shopmen’s strike of the 
same year. And Mr. Coolidge, in what 
now looks like the calm and peaceful 
days of the mid-1920’s, sent a special 
message to Congress in 1925—looking 
toward increased power in the Pres- 
ident and the Secretaries of Com- 
merce and Labor to deal with the 
anthracite strike of that year.’® 

A dominant element in many of 
these pre-Wagner Act strikes was the 
issue of union organization and rec 
ognition. The great strikes of the 
early 1930's were also attributable, in 
large part, to the drive of the labor 
movement towards 
the mass production industries, an¢ 
to the resistance of management to 
the new concepts inherent in the 
Wagner Act. These battles were 
hardly over when World War II and 
a controlled economy were upon us. 
With the end of that war came a repe- 
tition of the strike experience of 1919. 
From the time the war ended in early 
1945 until the passage of the Taft- 
Hartley Act in 1947, President Tru- 
man had to cope with a number of 
nationally important disputes." In 
cluded was a 1946 dispute in the steel 


organization of 


* Work cited at footnote 4, p. 41. 
” Work cited at footnote 4, p. 43. 


“For a report on some of them, see 
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Management Disputes,” 63 Monthly Labor 
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Hartley Act), Secs. 206-210, 61 Stat. 155, 
29 USC Secs. 176-180. 
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industry which was resolved when a 
fact-finding board, appointed by the 
President, brought in recommenda- 
tions which the industry finally ac- 
cepted after a 28-day strike. Such 
boards, frequently used by Mr. Tru- 
man, were appointed by authority of 
the President and without any specific 
statutory authorization. Industry rep- 
resented both labor's 
alleged easy access to the White 
House and the board recommenda- 
tions which were said to be unduly 


resentatives 


generous. In direct response to these 
criticisms, the Eightieth Congress en- 
acted the emergency dispute provi- 
sions of the Taft-Hartley Act in 
1947." 

The existence of the Taft-Hartley 
procedure did not curb Mr. Truman's 
use of other Thus, in the 
1949 steel dispute, revolved 
around pension and insurance plans, 
the President appointed a fact-finding 
board which made recommendations 
for settlement which ultimately pro- 
vided the for the agreement. 
The 1952 steel strike occurred dur- 
ing the period of the Korean War and 
was submitted to the National Wage Sta- 
bilization Board, When the companies 
turned down the recommended terms, 
the union struck and the President 
ultimately seized the mills. This sei- 
zure was held illegal by the Supreme 
Court,’® and a 55-day strike occurred 
before a final settlement was reached. 


devices. 
which 


basis 


In addition to the fact-finding 
boards which he appointed on his own 
authority, President Truman utilized 
the emergency procedures of the Taft- 
Hartley Act on ten occasions.’* On 
some of these occasions, he was criti- 
Youngstown Sheet & Tube Company v 
Sawyer, 21 LaBor Cases § 67,008, 343 U. S. 
579 (1952). 

“Rehmus, “The Operation of the National 
Emergency Provisions, 1947-54," in Emer- 
gency Disputes and National Policy (edited 
by Bernstein, Enarson and Fleming) (New 
York City, Harper & Brothers, 1955), p. 262. 
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cized for agreeing too readily to 
intervene. 

Toward the end of the Truman Ad- 
ministration, David Cole, an eminent 
arbitrator and experienced board 
member, became the director of the 
Federal Mediation and Conciliation 
Service. He had reached the personal 
conviction that few, if any, labor dis- 
putes ever really threatened the na- 
tion’s health and safety, and that, 
beyond rendering the best and most 
effective conciliation service possible, 
the government ought to stay out of 
such disputes and let the parties set- 
tle them.** Mr. Cole carried over into 
the first months of the Eisenhower 
Administration and appears to have 
been responsible for selling the new 
President on what later became his 
announced policy of nonintervention. 

Even so, there have been seven 
Taft-Hartley injunctions and other 
less publicized acts of intervention 
during the Eisenhower years. The 
steel industry has been under long- 
term contracts which were open for 
negotiation only in 1955 and 1959. In 
1955, a short strike was settled when 
George Humphrey, who was _ then 
Secretary of the Treasury and a for- 
mer steel executive, intervened with 
his colleagues to bring about an agree- 
ment. The President’s 1959 Economic 
Report and his later speeches on the 
subject of inflation were regarded as 
supporting the industry's strong posi- 
tion against wage increases, and the 
Vice President’s role in the final set- 
tlement of the 1959 strike constituted 
the most urgent kind of governmental 
intervention. 


In reflecting upon the difference 
between governmental intervention 
under Presidents Truman and Eisen- 
hower, the New York Times’ sophis- 


ticated labor reporter, A. H. Raskin, 


was moved to remark: 

“The net result appears to be the 
same—intense White House pressure 
on labor and management to accept 
a voluntary peace formula on pain of 
wage-price legislation that neither 
side will like. The chief difference is 
that the Democratic pattern involved 
the application of the Government 
whip without waiting until the coun 
try approached the point of economic 
strangulation.” 7° 

From this brief résumé of the past 
history of Presidential intervention in 
labor disputes, two conclusions seem 
warranted: (1) Every President in 
the past 75 years, whether Republican 
or Democrat, has been forced to inter 
vene, to a greater or lesser degree, 
in major labor disputes which have 
occurred during his term in office ; and 
(2) while restraint in such interven 
tion may be desirable, it is not pos 
sible to altogether avoid intervention 
without abdicating the duties of the 
Presidential office. This latter point 
should be footnoted with the observa 
tion that even nonintervention may 
occasionally be regarded as a form of 
intervention where it has the effect 
of benefiting the strongest group in 
the community.’ 


Public Interest 

During the existence of any major 
labor dispute, much is heard about the 
public’s interest in the outcome. This 
is an appealing but ill-defined concept. 
In the first place, there is no such 
thing as a single, homogeneous, pub- 
lic interest. The public is, after all, 
made up of employers, employees, and 
many other identifiable groups whose 
interests are not necessarily in har- 
mony. Moreover, it requires little ex- 
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amination to recognize that there are 
at least two quite separate ideas con- 
veyed by the term “public interest.” 
The first relates exclusively to the 
interest which the public has in seeing 
the dispute ended, without regard to 
the terms of settlement. The second 

and infinitely more difficult and 
subtle proposition—is that the public 
has an interest in the substantive 
terms of the settlement. 

Each of these concepts is quite cap- 
able of independent existence. In other 
words, there are perfectly legitimate 
reasons why the public should be con- 
cerned with the settlement of a labor 
dispute without respect to the basis 
of settlement. Thousands of workers 
in related industries may be laid oif 
when the primary dispute causes a 
shortage in materials. Merchants in 
strike-bound communities have their 
choice of extending credit, and thereby 
maintaining good will, or going out 
of business. Relief agencies, both 
public and private, feel a decided im- 
pact of the strike. Violence and dis- 
order increase as the economic pinch 
takes hold. Charitable giving toward 
community betterment decreases. Chil- 
dren of the strikers may suffer dietary 
deficiencies. These are the kinds of 
strike effects which the newspapers 
report. Significantly, the moment the 
strike is ended it is more or less as- 
sumed that a solution has been found 
and that the public no longer needs 
to concern itself with the matter. 


Most of the legislative proposals for 
coping with emergency strike situa- 
tions seem to be related only to the 
concern for ending the strike. Com- 
pulsory arbitration, for instance, pro- 
vides a framework for deciding the 
dispute, but only within the confines 
of the adversary system. Labor and 
management present their contending 
views and the tribunal reaches a deci- 
sion. The public is not directly repre- 
sented at the hearing, nor is any data 
other than that which is provided by 


Emergency Strikes 


the parties in interest put in the rec- 
Much the same thing can be 
said of the choice-of-remedies ap- 
proach to dispute settlement. What- 
ever device the executive uses—be it 
voluntary arbitration, a 


ord. 


mediation, 


board of inquiry with the power of 


recommendation, or seizure—the set- 
tlement is reached on the basis of con- 
sidering the positions of the contending 
forces. There is no mechanism by 
which what might be called the “pub- 
lié’s case” can be presented. 


During the 1959 steel strike, the 
companies chose to pursue a strategy 
which not only emphasized the pub- 
lic’s stake in the terms of the settle- 
ment, but even that this 
interest was vastly superior to mere 
termination of the strike. Newspaper 
viewers were 


suggested 


readers and television 
saturated with information designed 
to convince them of the erosive char 
acteristics of inflation, the dangers of 
and the high 
work rules. 


foreign competition, 
due to inefficient 
The very success of the campaign 
may have been responsible for much 
of the concern has been ex- 
pressed since the settlement of the 
strike as to its impact. It also cails 
for a realistic analysis of the difficul- 
ties involved in trying to influence 
dispute settlements in the direction 
of a public interest, as distinguished 
from a labor or management interest. 


costs 


which 


In the first place, economics is not 
an exact science, Experts can, and do, 
vigorously disagree as to the cause 
and cure for inflation, the relationship 
between wage and price increases, 
and the importance of union wage 
demands as a factor in the present 
inflation. Industry takes its cue from 
those economists who feel that wage 
increases have outstripped both the 
cost-of-living and the productivity 
gains, and have therefore been largely 
responsible for price increases. Labor 
takes its cue from who 
argue that wages are a minor factor 
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among the present inflationary pres- 
sures. 

These conflicting views find expres- 
sion in high places. When President 
Eisenhower transmitted his Economic 
Report to Congress in January of 
1959, he made it clear that he was 
concerned about union wage demands 
during the year. At one point he said: 
“Leaders of labor unions have a par- 
ticularly critical role to play, in view 
of the great power lodged in their 
hands.” '* Later on he stated: “In- 
creases in money waves and other 
compensation not justified by the pro- 
ductivity performance of the economy 
are inevitably inflationary.” *® The 
report from which this conclusion 
was drawn was prepared by his Coun- 
cil of Economic Advisers. <A few 
months later, in July of 1959, Leon 
Keyserling, the former chairman of 
President Truman’s Council of Eco- 
nomic Advisers, issued a report in 
which he took the position that wage 
rates which rose faster than produc- 
tivity could be responsible for in- 
flation under certain circumstances, 
but that there was no merit in the 
argument that the present inflation 
was attributable to any such cause.*° 

Economists do agree that no one 
has yet found a way to reconcile full 
employment and stable prices. This 
was pointed out in an international 
context when the United Nations is- 
sued, in 1957, a report showing that 
all the industrialized countries of the 
free world were troubled with this 
problem.” It was put even more 
bluntly by a Harvard economist, John 
Galbraith, when he spoke to a labor 
and industry audience at Rutgers, in 
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272 


1957. On that occasion, he argued 
that there were only three alternatives 
for reconciling high employment and 
price stability. The first alternative 
was to settle for a little more unem- 
ployment; the second was to accept 
a creeping inflation ; and the third was 
to try and reconcile high employment 
and price stability, probably through 
the imposition of governmental con- 
trols.2* Since it seemed unlikely to 
him that any democratically elected 
government would be willing to take 
credit for a policy of creating unem 
ployment, and since creeping inflation 
might well proceed at a gallop, he 
apparently thought the solution lay in 
controls. As if in response to this sug- 
gestion, President Eisenhower’s Eco- 
nomic Report states: controls 

are alien to our traditional way 
of life and . . . would be an obstacle 
to the Nation’s economic growth and 
improvement.” ** 


What this all points up, of course, 
is that if there is to be a “public in 
terest” in the substantive terms em 
bodied in a labor dispute settlement, 
that interest must somehow be articu 
lated by the government. There is 
no indubitably correct economic policy 
which will be in the public interest. 
There is only a choice of policies, and 
even the experts will disagree as to 
the correct choice. 

The present Administration appears 
to feel that the imposition of controls 
which might directly influence the 
bargain concluded between labor and 
management would be a net loss, be 
cause our traditional free institutions 
would be damaged and the nation’s 
economic growth stunted. Insofar as 
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this represents a studied decision, 
based upon the available alternatives, 
it can be said that the public interest 
in the terms of a labor dispute settle- 
ment is best served by noninterfer- 
ence with the parties, except for a 
plea that they restrain themselves. A 
Democratic Administration might take 
a somewhat different view, although 
this is by no means certain insofar as 
the likelihood of any direct controls 
over collective bargaining is concerned. 

Neither political party in the United 
States yet finds itself in the position 
of various Western European govern- 
ments which must necessarily attempt 
to exercise some control over the bar- 
gain. Norway and Sweden, for in- 
stance, cannot remain completely aloof 
from the question of economic terms 
agreed upon in national bargains. 
Their dependence on foreign trade 
and their position in the world markets 
are too important to their national 
life. They have had to exert govern- 
mental pressure on the wage bargain 
even when labor governments, which 
are strongly influenced by the trade 
unions, have been in power.** If and 
when the United States ever reaches 
a similar position, the federal govern- 
ment may react quite differently than 
it does now to the problem of settling 
wage disputes. 

Another difficulty is that there are 
voluntary settlements which are at 
least as harmful to stable prices as 
those which are imposed after a long 
dispute. In its public report of facts 
related to the steel dispute, the Bu- 
reau of Labor Statistics’ data showed 
that the building trades had received 


greater increases in basic hourly rates 


since January, 1950, than had the 
steelworkers. Such controls as might 
be exerted in major dispute cases 
would be relatively insignificant if, 
at the same time, all other agreements 
arrived at through collective bargain- 
ing were entirely free. 

Various ways to meet this problem 
have been proposed. For example, a 
company which grants a wage in- 
crease might be required to either 
justify a price increase before a public 
body or, perhaps, maintain the same 
prices for a period of six months after 
the bargain.*® This could have some 
effect on forcing bargaining to be con- 
ducted within existing revenues. An- 
other alternative would be to set up a 
commission akin to the various public 
service commissions which review 
utility rates. Perhaps the most dis- 
mal part of this prospect, aside from 
the fact that it doubtless would be 
politically unacceptable at the mo- 
ment, is that studies in recent years 
cast real doubts on the efficacy of 
regulatory agencies. There is good 
reason to believe that the policies 
which such agencies pursue tend to 
be only those which are acceptable to 
the regulated groups and serve their 


interests.” 
Some Conclusions and Suggestions 

The foregoing analysis suggests the 
following conclusions: 

(1) Intervention, of one sort or an- 
other, on the part of the federal gov- 
ernment is inevitable in any labor 
dispute which reaches serious national 
proportions. This is amply docu- 
mented by past history, and is con- 
clusively proven by the inability of 
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the present Administration to main- 
tain its announced policy of noninter- 
vention. One can accept this as a 
reality of politics in a democracy, or 
one can bitterly observe, as did Arthur 
Krock in the New York Times, that 
there is no difference between Presi- 
dent Truman’s “deals” to end steel 
strikes and the recent “deal’’ worked 
out by Vice President Nixon with the 
approval of President Eisenhower.*’ 
In either event the result is the same. 


(2) Despite the admitted 
quacy of the emergency dispute pro- 
visions of the Taft-Hartley Act, it is 
unlikely that a new law will be en- 
acted at the present session of Con- 
There are many reasons why 
this is so. Now that the crisis is past, 
the pressure is off. It can be argued 
that the steel strike was sui generis, 
for the strategy of the companies was 
interpreted as a monumental last ef- 
fort to break the union’s grip over 
certain areas which were believed to 
be the sole province of management. 
That effort is not likely to be repeated 
by so frontal an attack, The coal in- 
dustry, long a source of emergency 
disputes, has been quiet for some 
years and gives no immediate evi- 
dence of changing that pattern. Auto 
contracts will not expire until 1961, 
and the new steel contracts are for 30 
months. All of these factors, plus the 
extraordinarily difficult political prob- 
lems which are raised in an election 
year when one party controls the 
Presidency and the other the Con- 
gress, add up to no serious attempt to 
deal with emergency labor disputes at 
the present session of Congress. 

(3) Although the public has a de- 
monstrable interest both in terminating 
the work stoppage and in minimizing 
the inflationary impact of the settle- 
ment, effective action with respect to 
the latter point involves governmental 
controls which neither political party 


inade- 


gress. 





Americans have long had an inflated 
idea of what the law can do. The 
easy assumption that every problem 
has an answer which can be sup- 
plied through legislation finds more 
support in theory than in fact. 

—R. W. Fleming 





is ready to espouse at the moment. 
As pointed out earlier, legislative 
schemes to terminate the dispute do 
not necessarily protect the public’s in- 
terest in the terms of settlement, for 
the settlement usually reflects an ad 
justment of the contending interests 
of the parties, without any separate 
consideration of the public’s point of 
view. Moreover, one rarely, if ever: 
hears a suggestion that the govern- 
ment ought to impose economic con 
trols over even voluntary settlements, 
and without such controls it would 
be futile to erect standards which ap- 
plied only in the relatively rare emer- 
gency situations. After the steel strike 
was over, R. Conrad Cooper, the in- 
dustry’s spokesman, estimated that 
acceptance of the voluntary pattern 
arrived at in the Kaiser plant, or in 
the can or aluminum industries, would 
have cost the steel companies 30 per 
cent more than the present settle 
ment. Although he admitted that the 
cost factor might not be the same to 
the companies making the settlement, 
his calculation illustrates the point 
that voluntary settlements can be 
equally as harmful to the economy as 
settlements arrived at after a bitter 
dispute and governmental intervention. 

(4) The only immediate prospect 
for improvement of our procedures in 
handling emergency labor disputes lies 
in the area of actions which will not 
require legislative authorization. This 
possibility deserves more careful con- 
sideration than it has received. Amer 
icans have long had an inflated idea 
of what the'‘law can do. The easy 
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assumption that every problem has an 
answer which can be supplied through 
legislation finds more support in 
theory than in fact. Certainly the his- 
tory of regulatory legislation lends 
credence to this conclusion. 

Is the President of the United States 
really in as weak a position as it may 
appear simply because the only leg- 
islative remedy now open to him un- 
der the Taft-Hartley Act is inadequate ? 
\ssuredly he is not. It is true that he 
cannot impose a settlement on the 
parties without their consent, and he 
cannot seize the plant without legisla- 
tive authority.** It is also true that 
there have been occasions when the 
recommendations of Presidential fact- 
finding boards have been ignored and 
substantial strikes have taken place. 
But it was true in 1952, under Presi 
dent Truman, and again in 1959, under 
President Eisenhower, that when the 
full weight of the Presidential office 
was applied to the parties, they capitu 
lated despite the lack of legal au 
thority in the President. Moreover, he 


is not limited to this massive thrust. 


Part of the criticism which was 
leveled at Mr. Truman for appointing 
fact-finding boards outside the frame- 
work of the Taft-Hartley Act would 
no longer obtain in the light of the 
1959 steel experience, which made it 
everyone that Taft-Hartley 
boards were without adequate au- 
thority. The parties are in no position 
to refuse to cooperate with a board so 


clear to 


long as its findings are not binding, 
and it is significant that the steel in- 
dustry, in 1959, repeatedly stated its 
opposition to the appointment of such 
a board, but never said that it would 
not the event such a 
board was appointed. 


cooperate in 


One new dimension might be added 


to the proceedings before a_ board. 


The President might indicate to the 
parties that he expected the fact-find- 
ing board to hear not only the im- 
mediate parties to the dispute but also 
a designated representative of his Ad- 
ministration who would point out 
the impact of the controversy and the 
possible terms of settlement on the 
economy. Such a “public” 
presentation might have the 
not only of influencing the fact-find- 
ing board, but also of enabling the 
parties to gracefully depart from pre- 
viously fixed positions. 


nation’s 
effect 


It may also be that we are under- 
estimating the the 
parties at this time to take construc- 
tive steps toward meeting their own 
problems. In the longshore and meat 
packing industries, new ground has 
been broken during the past year by 
agreements to study problems arising 


willingness of 


out of mechanization and automation 

with a view toward providing the 
parties with future guidelines in bar 
gaining.*® The Kaiser agreement con 
tained a clause providing for the 
establishment of a joint committee, 
including three public members, 
charged with recommending for the 
consideration of the parties “a long- 
range plan for equitable sharing be 
tween the stockholders the employees, 
and the public the fruits of the 
company’s progress.” The electrical 
contractors and the IBEW, in the 
City of New York, have bargained a 
substantial wage increase which they 
result in price in 
which 


believe will not 


creases because of economies 
they will work out through coopera- 
tive planning by their joint board. 
Employers and the unions in the con 
struction industry have announced a 
tentative plan for national machinery 
to bar all strikes in their industry. 
The final steel settlement included a 
clause calling for the establishment of 
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a human relations research committee, 
with two public members, charged 
with making studies in various areas 
of mutual interest to the parties—in- 
cluding guides for the determination of 
equitable wage and benefit adjustment.** 


It would be a mistake to dismiss 
these pioneering ventures as mere “pie 
in the sky.” Many sober and respon- 
sible individuals on all sides of the 
bargaining table are convinced that 
new and more imaginative methods 
must be found for avoiding prolonged 
and costly economic strikes. History 
may record certain of the 1959 agree- 
ments as major breakthroughs in 
terms of constructive collective bar- 
gaining. In this connection, one ought 
not to forget that only a few years 
ago voluntary arbitration of griev- 
ances was regarded by both unions 
and companies with considerable sus- 
picion. Now grievance arbitration is 
universally accepted and, while there 
is both deserved and undeserved criti- 
cism of it,*? the institution is securely 
established and mutually satisfactory 
to the parties. 

There are several avenues of ap- 
proach to improved labor-manage- 
ment relations in emergency-prone 
industries which the government can 
take without further legislative au- 
thority. One step in the right direc- 
tion has already been taken by Secretary 
Mitchell through’his appointment of 
a panel to study the causes of recur- 
ring difficulties in the steel industry.* 
Another possibility involves the Na- 
tional Labor-Management Panel, called 
for under the Taft-Hartley Act.™ 
This panel, while occasionally ap- 
pointed, has never functioned effec- 
tively and is now defunct. Nevertheless, 
the germ of the idea is a good one, 
and a small advisory committee to the 


director of the Federal Mediation and 
Conciliation Service could be a useful 
device. 

The service has offices all over the 
country, and its intelligence network, 
with respect to what is going on at 
any given moment in potential dis- 
pute situations, is good. However, 
one of the problems which the di- 
rector has lies in evaluating the infor- 
mation which he receives and deciding 
how to employ it most usefully. It is 
no criticism of any director—for in- 
deed all of them have been competent 
professionals—to say that a small 
group of advisers, perhaps limited to 
six public representatives at the out- 
set, could be very helpful to him. 
This group of people, all of whom 
would presumably be active in labor 
relations work, would have their own 
well-developed lines of communica- 
tion into both labor and management, 
and could add perspective to the judg- 
ment of the director and his staff. 
They could, by meeting at least four 
times a year, view disputes which 
were still on the far distant horizon 
and help formulate a strategy which 
would be helpful (1) to the parties in 
bargaining and (2) to the strengthen- 
ing of the government’s hand if and 
when it became necessary to activelv 
intervene. The fact that there will 
now be committees in private indus- 
try, like the one in steel, would make 
possible occasional joint sessions on 
an informal and informational level. 

An area which the director of the 
Federal Mediation and Conciliation 
Service and his advisory committee 
might wish to explore further would 
be in relation to studies which the 
government might publish as an aid 
to bargaining. If it is true, as some 

(Continued on page 336) 





*5 CCH Lasor Law Reports (4th Ed.), 
7 59,908. 

* Fortune, April, 1959, pp. 199-200; Ben- 
jamin Aaron, “Labor Arbitration and Its 
Critics,” 10 LaBsor Law JourNnaAL 605 (Sep- 
tember, 1959). 
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Three Avenues 


to Labor Union Democracy 
By DON A. SEASTONE 





Self-reform by the unions, reform through the state judicial process and 
reform through federal legislation are three methods being used to bring 
about labor union internal reform. The author tells what can be expected 
of each of these three ‘‘avenues" and discusses their varying potentials. 





ILMOST AS SOON AS the United States Supreme Court, in 1937, 

affirmed organized labor’s share of the second American revolution 
by recognizing the constitutionality of the National Labor Relations 
Act,’ agitation for labor union reform began to appear. Public policy 
changes were encouraged in order to restrict the use of secondary 
boycotts and mass picketing, limit union coercion of nonmembers, 
limit union-leadership coercion of the rank and file, and so forth. The 
subsequent attempts to modify trade union practices have assumed 
three separate forms: (1) changes in the collective bargaining frame- 
work, (2) changes in the union activities in the interests of national 
defense and (3) changes in the governing structures of unions. This 
article is devoted to an analysis of these changes in union status and 
procedures, particularly the changes in the internal structure of unions 
which have been made in response to public concern with union 


democracy. 


Changes in Collective Bargaining Framework 

An initial attempt at union reform, manifested in legislative 
proposals from about 1944 to 1947, concerned reorientation of union- 
management relations. The community seemed to fear that the 
National Labor Relations Act of 1935 had led to malpractices by the 
unions which needed legislative correction. Management influence in 
the bargaining process had declined so far, it was assumed, that 
administrative support by the National Labor Relations Board was 
necessary, for example, to encourage management free speech in 
representation elections and to apply unfair labor practices to unions. 

In response to these demands, Congress passed the Labor Manage- 
ment Relations Act which was designed to bring about some control 
over the contervailing dimensions of union power.? The act made 
some types of secondary boycotts illegal, strengthened employer rights 





"NLRB v. Jones & Laughlin Steel Corporation, 1 Lanor Cases $17,017, 301 
U. S. 1 (1937). 
761 Stat. 136 (1947). 
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of free speech in representation elec- 
tions, removed the closed shop as a 
legal contract clause, granted em- 
ployers access to the NLRB, and so 
forth. It also provided remedies for 
mass picketing at the discretion of 
the Board, and it gave the Board the 
power to prevent economic strikers 
from voting in representation elections. 
Generally, union-management relations 
were changed by an increase in gov- 
ernment regulation over the content 
of collective bargaining—much more 
so than was the case under the Wagner 
Act’s good faith bargaining require- 
ments. 


Changes in Union Activities 
in Interests of National Defense 


The second reform development aimed 
at labor union activities sought pro- 
tection for the community from short- 
ages of some kinds of goods and services 
created by a cessation of production 
as a result of strikes. To protect 
national health, welfare and/or security, 
the Labor Management Relations Act 
provided injunctive remedies against 
any strike which a Presidential fact- 
finding board found to be in conflict 
with these interests. Upon request of 
the President, the Attorney General 
was authorized to seek an injunction 
from a federal court against an exist- 
ing or potential strike. The resulting 
80-day cooling-off period permitted 
an investigation by the fact-finding 


board into the causes of the industrial 
unrest. Congress was so concerned 
with this type of union activity that 
it exempted this injunctive procedure 
from the Federal Anti-Injunction Act 
of 1932, which had sought to limit the 
use of injunctions in industrial affairs 
and to expand the area of economic 
conflict. 


Changing Governing Procedures 
of Unions 

Finally, the Labor Management Re- 
lations Act introduced what is now 
generally understood by the phrase 
“union reform’’—the control and regu- 
lation of the internal structure of 
unions. In 1947, this had two facets. 
The first was designed to restrict the 
ability of unions to coerce nonmem- 
bers and was especially accomplished 
by the first two unfair labor practices 
applied to labor.* Secondly, the Taft- 
Hartley Act expanded the area of 
direct government control over the 
internal affairs of unions.* The attempt 
was cautious, reflected in such measures 
as the filing requirements for some 
union officials with the NLRB relat- 
ing to nonmembership in Communist 
organizations, and with the Secretary 
of Labor relating to financial data. 


Since 1957, concern with labor union 
reform has crystallized on this latter 
problem concerning the relationships 
between union members and union 





*61 Stat. 136 8(b) (1 and 2) (1947). 
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leaders. The great impetus to public 
concern was the work of the Select 
Committee on Improper Activities in 
the Labor and Management Field, 
more popularly termed the McClellan 
Committee. 

Similar investigations by state groups 
in New York and Washington into 
malpractices in health and welfare 
fund administration had caused some 
abortive stir a few years earlier. The 
major public concern with the revela- 
tion of union corruption and racketeer- 
ing seems to be with the lack of 
democratic procedures which makes 
this behavior by union leadership 
possible. There.ore, public policy is 
likely to move in the direction of 
restricting the power of union leaders 
to coerce union members and to 
control the policy of union groups. 
The Welfare and Pension Plans Dis- 
closure Act of 1958 was a step in this 
direction, although the act is primarily 
concerned with informing trade union 
members about the handling of wel- 
fare funds. It is also concerned with 
limiting the exploitation of welfare 
funds by union officials, company offi- 
cials and insurance agents. 


Decline in union sympathy and 
status.— Why is there such widespread 
concern with membership control of 
union policy? Twenty-five years ago, 
in the middle of the great depression, 
unions and union leaders alike were 
in their ascendency in the eyes of the 
public. Hopeful millions looked to 
this relatively new power structure 
to eliminate some of the miseries of 
mass unemployment and declining 
national income. 

Accordingly, the country encouraged 
union organization and collective bar- 
gaining for the purpose of uplifting 
the economic position of those whose 
income was dependent upon the sale 
of their labor services. Union leader- 
ship, correspondingly, was in. a posi- 
tion which commanded respect from 


Labor Union Democracy 


members and nonmembers alike. While 
we have known for some time that 
the favorable climate of opinion which 
existed during the golden days of 
unionism in the 1930's has changed, 
public reaction to union wage pres- 
sures, leadership scandals, and so forth, 


represents a basic change in the status 


of unions and union leadership as ac- 
cepted social institutions. 

Important public attitudes have de- 
veloped from this change in the status 
of unions. In the first place, it appears 
that any attempt by union leadership 
to accomplish a managerial revolution 
is doomed to failure. By managerial 
revolution is meant a separation of 
membership and control in unions, 
similar to the separation of ownership 
and control that has occurred in the 
corporation. The revolution in union 
structure is unlikely because the pub- 
lic and its elected representatives con- 
sider democratic control of unions 
necessary, certainly as long as public 
policy continues to mildly encourage 
unionism. On the other hand, the 
corporation is not popularly consid- 
ered to be an institution which should 
be controlled democratically. There- 
fore, the separation of ownership and 
control in the corporation can proceed, 
and has proceeded, accordingly, with 
little public concern. 

One result of this dichotomy is the 
double 
standard of for 
labor leaders and business leaders. It 


probable continuation of a 
economic morality 
finds an interesting contrast in meas- 
ures of success. For a businessman, 
success is measured by how much he 
For a union leader, success 
“socially re- 


can get. 
must be reflected in a 
sponsible” job performance. Thus, a 
union official is viewed as amoral 
or is viewed at least suspiciously if 
he makes a financial mark. 

The dilemma of the union 
trying to acquire respectability through 
financial success only to find that 
avenue closed to him is of relatively 
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little importance except as it bears 
upon the question of the governing 
structure of unions. The basic ques- 
tions bothering the community are: 
(1) What is the proper function of 
leadership within a union democracy? 
(2) What is the nature of the demo- 
cratic process which unions are sup- 
posed to follow? The answer to the 
first question will be given by the 
answer to the second and will be dealt 
with later. : 

The second question must be an- 
swered within the context of the 
definition of democracy in this country. 
Democratic unionism would thus be 
characterized by the rank-and-file de- 
termination of union policy. This 
implies a constitutional body in which 
rank-and-file policy determination is 
voiced indirectly through a system of 
elected delegates, because of the cur- 
rent size of unions. 

For the most part, this is the type 
of unionism which prevails in the 
United States. The evidence suggests 


that most unions satisfy these demo- 
cratic requirements,’ notwithstanding 
the data collected on the practices of 
some national unions by the McClellan 


Committee. The evidence also sug- 
gests, however, that despite the avail- 
ability of democratic procedures in 
most unions, the membership has not 
played a continuously active role in 
determining union policy. It is this 
lack of participation by the members 
that the public may consider the 
primary problem, assuming the lack 
of participation results from leader- 
ship coercion of members. Yet, there 
is a strong possibility that the ab- 
sence of interest on the part of mem- 
bership is nothing more than its casual 





| think it is incumbent on manage- 
ment and labor to search for a 
means of getting beyond the bar- 
gaining table—and work toward 
some method whereby fluid negotia- 
tions can be carried on the year- 
round. We've done it with income 
tax on a pay-as-you-go basis—now 
why can't we do the same thing in 
industry, by working out an adjust- 
as-you-go work contract? 

—Henry J. Kaiser, Jr. 





decision to do something more excit- 
ing than attend meetings and take 
part in the established governing pro- 
cedures. Twenty years of prosperity 
have changed the mores of union mem- 
bers as well as those of the rest of the 
labor force. The availability of enough 
income to command various after-work 
diversions has probably done more 
violence to union participation than 
all the goonsquads in history. Factors 
other than income and coercion un- 
doubtedly help to explain the low 
level of membership enthusiasm for 
conducting union affairs, but they are 
beyond the scope of this inquiry.® 
Finally, attention is called to the 
surprisingly quick and angry public 
protest that arose as a result of the 
McClellan Committee revelations. While 
this may be passed off as a function 
of the wide news coverage given the 
committee by an antilabor press and 
radio network, an alternative theory 
suggests that the impact of the com- 
mittee findings resulted from a basic 
community distrust which has de- 
veloped toward unions and, in par- 
ticular, toward union leaders. The 
attitude reflects a public tendency to 
resist the transformation of what once 





*See, for example, Jack Barbash, The 
Practice vf Unionism (New York City, Har- 
per & Brothers, 1956); J. B. S. Hardman 
and M. F. Newfeld (editors), The House 
of Labor (New York City, Prentice-Hall, 
1951); Joseph Shister (editor), Readings in 
Labor Economics and Industrial Relations 
(New York City, J. B. Lippincott Company, 
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*See D. A. Seastone, “The Nature of 
Union Attempts to Encourage Member 
Participation,” Proceedings of Tenth Annual 
Meeting of Industrial Relations Research As- 
sociation (1958), pp. 180-193. 
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seemed to be a protesting, underfed 
group of employees into an institution 
of some affluence. This tendency is 
particularly marked when union pros- 
perity is popularly presumed to be the 
primary cause of price inflation. 

What, then, appears to be the course 
the community will chart in bringing 
about labor union internal reform 
based upon some nebulous criteria of 
democracy? It appears possible to 
discern three distinct methods which 
are being used concurrently to pursue 
this vague goal. 


Self-reform by the union.—The first 
process is the considerable effort ex- 
erted by unions themselves to sweep 
the house of labor clean of the influ- 
ence of racketeers. Three facets of 
this self-reform are important. First, 
there is the concern evidenced by the 
AFL-CIO in formulating a code of 
ethical conduct to which union leaders 
are supposed to conform. At the first 
AFL-CIO convention in 1955, the 
delegates included statements on ethical 
practices in Articles II, VIII, and XIII 
of the constitution dealing with union 
policy in relation to ethical practices, 
the power of federation investigations 
in cases of alleged unethical practices, 
and the appointment of an ethical 
practices committee. In addition, the 
convention passed a resolution urging 
national union affiliates to take steps 
to eliminate corrupt influences within 
their respective organizations. In 1956, 
the executive council of the AFL-CIO 
passed a resolution outlining the pro- 
cedures of the ethical practices com- 
mittee, and it also passed a resolution 
advising against the use of the Fifth 
Amendment by union leaders being 
investigated by the legitimate com- 
mittees of national and state legislatures. 

Finally, in 1956 and 1957, the Ethical 
Practices Committee of the AFL-CIO 
formulated a series of codes on ethical 
practices which were subsequently 
approved by the AFL-CIO executive 
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council. The codes covered (1) the 
chartering of local unions, designed 
to eliminate the “paper union”; (2) 
the administration of health and wel- 
fare funds; (3) the employment of 
“racketeers, crooks, communists and 
fascists” by labor unions; (4) invest- 
ments and business interests of union 
officials in potential conflict-of-inter- 
est situations; (5) financial practices 
and proprietary activities of unions, 
including minimum accounting and 
financial controls; and (6) union 
democratic practices. 

Aside from the relatively ineffective 
device of moral suasion, the power 
of the federation has been limited to 
expelling or suspending national unions 
whose officers violate the codes. The 
limitations of this device are reflected 
in the declining numerical strength 
of the federation as it exercises its 
powers of expulsion. A natural con- 
comitant seems to be the increasing 
use of compromise, rather than ex- 
pulsion, as witnessed in the case of 
the Carpenters Union where expulsion 
was threatened but never used. 

Another form of clean-up device has 
developed recently in the research and 
education departments of national 
unions which have undertaken studies 
of membership disinterest in the affairs 
of local unions. Findings by various 
research departments have led to a 
number of educational and other de- 
vices designed to stimulate member- 
ship participation and to eliminate 
corruption at the local ievel. Summer 
seminars to improve the quality of 
local leadership, parliamentary reform, 
dues rebates for members with out- 
standing attendance records, and in- 
creased use of business meeting-social 
activity combinations are some of the 
varied techniques used to encourage 
interest in the local meeting. The 
results appear to have been negligible 
for the most part. The pattern of 
attendance is the same—high in times 
of crisis, such as during a strike vote 
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or a contract ratification, and low at 
most other times. 


A third effort by unions to improve 
their own democratic procedures is in 
the form of what the United Auto 
Workers call their Public Review 
3oard. The purpose of the board is 
to provide an appeal process for VAW 
members when they feel dissatisfied 
with the intraunion appeal outlets. 
The board is composed of seven mem- 
bers chosen from the professions of 
law, education and religion. It in- 
cludes such persons as Rabbi Morris 
Adler, Chancellor Clark Kerr of the 
University of California, Bishop G. 
$romley Oxnam, and labor economist 
Edwin Witte of the University of 
Wisconsin. 

When a UAW member feels that 
it is useless to appeal a disciplinary 
action of the union through the regu- 
lar channels—his local union, the in- 
ternational executive board or the 
biennial national convention—he now 
has an alternative. He can use the 
Public Review Board as the terminal 
step in place of the national conven- 
tion. The decisions of the board are 
final. It has already reversed some 
decisions of the ‘nternational execu- 
tive board, and its decisions cannot 
be appealed.’ 


The board was created by a consti- 
tutional amendment at the UAW con- 
vention in 1957. One other union, 
the Upholsterers, has a review board 
composed of public members, but the 
authority of the board appears to be 
considerably less than that prevailing 


in the UAW. 


Reform through the state judicial 
process.—A second institution which 
seems to be expanding its concern 
with domestic problems of unions is 


the state court system. In two de- 
cisions handed down in the summer 
of 1958, the Supreme Court may have 
paved the way for a much more active 
participation by state courts in the 
internal affairs of unions.* 


The case of UAW v. Russell con- 
cerned illegal picketing activities by 
a local union of the UAW in Alabama.’ 
During the course of mass picketing 
by the strikers, plaintiff Russell at- 
tempted to drive his car through the 
picket line. He was physically pre- 
vented from entering the plant, al- 
though he suffered no personal hurt 
or property damage in the process and 
no violence occurred. He did lose five 
week’s work and sought recovery. 
Russell was not a member of the 
union, and thus the union appeal 
process was not in question. Russell 
rejected the available services of the 
National Labor Relations Board and 
brought a tort action in a state court. 
The defendant union claimed that this 
was an area of federal pre-emption 
since the Board had been established 
for the purpose of hearing this kind 
of unfair labor practice charge and 
was authorized to assess guilty par- 
ties the amount of back-wage loss. 
The plaintiff, however, sought puni- 
tive as well as compensatory damages 
and, therefore, claimed that his recourse 
was not limited to the established 
administrative agency. This, then, was 
the issue on appeal to the Supreme 
Court, Russell having won the case. 
The Court affirmed the judgment of 
the state court as well as its jurisdic- 
tion; Russell was granted $500 for 
lost wages and $9,500 punitive dam- 
ages for mental anguish. The High 
Court specifically denied the union 
theory that a state court has no juris- 
diction to entertain an action when 





"For a summary of the first report of 
the UAW Public Review Board, see 10 
Lapor LAw JourNnat 193 (March, 1959). 
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Great political leadership is not a 
matter merely of techniques and 
means. Nor is it a matter merely of 
mouthing pious aspirations. Political 
leadership must be judged by the 
ends and purposes to which the led 
are advanced, by both the ends and 
purposes it offers and by the extent 
to which men are brought to fulfill 
those ends. 

—Senator Barry Goldwater 





recovery is available through an estab- 


administrative of the 


government. 


lished 
federal 

The related 
before the Supreme Court’ concerned 
the expulsion of a machinist from the 
International Association of Machinists 


agency 


second case to come 


and his subsequent inability to get 
employment through the union hiring 
hall. In JAM v. Gonzales, the issue 
was parallel to that in the Russell 
case; that is, when a union is clearly 
guilty of an unfair labor practice for 
which monetary recovery is available 
through the NLRB, can a state court 
entertain a tort action for damages? 
Again, the Supreme Court replied 
affirmatively, saying that the federal 
law is no longer to be interpreted as 
pre-empting the litigation from state 
courts. In effect, the Court said that 
the aggrieved person can choose which- 
ever remedy he prefers—an unfair 
labor practice charge before the NLRB, 
or a tort action in a state court. Since 
the NLRB can grant only back wages, 
some persons may attempt a tort action 
in the hope of getting exemplary 
damages from a sympathetic jury. 
All of this influences internal union 
procedures because the courts are be- 
coming increasingly willing to listen 
to the complaint of a person, union 
member or nonmember, who feels dis- 


criminated against by the union. 


Rather than appealing an economic 
loss to the NLRB or to the state ad- 
ministrative agency, such as an in- 
dustrial commission, aggrieved persons 
find it progressively easier to appeal 
to the judicial system, without refer- 
ence to the administrative processes— 
state and federal—established for the 
purposes of handling this area of labor 
disputes." The result of this enlarged 
judicial process might be to make 
a union or a union official hesitant to 
administer questionable decisions which 
limit a man’s ability to make a living. 
At the same time, the result could be 
to so endanger a union’s treasury that 
it would be afraid to conduct any 
legitimate strike, picket or boycott 
for fear of potential pecuniary harm 
which might fall upon some individuals. 


Reform through federal legislation. 

Finally, the third of what has been 
referred to as “three avenues to labor 
union democracy” is the continuing 
attempt at federal legislation to effect 
a closer federal supervision over the 
internal affairs of unions. This idea 
of regulating the internal structure of 
unions originated with the Smith 
Connally Act of 1943 and the Taft- 
Hartley Act of 1947, was continued in 
the Corrupt Practices Act of 1954, 
and received a Congressional nudge 
in 1958 with the passage of the Wel- 
fare and Pension Plans Disclosure 
Act. The Kennedy-Ives bill of 1958 
would have brought about large-scale 
regulation of union affairs, but failed 
to pass in the House for lack of man- 
agement support. 

In the 1959 Congress, there appeared 
the old dichotomy concerning the 
proper procedures for legislative re- 
form. The Eisenhower Administration 
wanted to combine reform measures 
dealing with the internal processes 





34 Lapor Cases § 71,547, 78 S. Ct. 923 
(1958). 

"This is not to suggest that state courts 
are now always willing to accept an indi- 
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vidual’s appeal against a union censure. 
Most courts still appear to require the in- 
dividual to exhaust union appeals procedures 
before asserting jurisdiction. 
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of unions with changes in the collec- 
tive bargaining relationships between 
management and labor. Reform legis- 
lation, according to this view, should 
be omnibus in nature and should 
consider some problems unrelated to 
internal structure, such as secondary 
boycotts. The other legislative phi- 
losophy, embodied in the Kennedy- 
Ervin bill as originally proposed, 
would have touched only lightly on 
the Taft-Hartley amendments in order 
to concentrate on problems of union 
democracy. 


The strategies of the two factions 
were enlightening. Senator Kennedy 
worked with the cooperation of most 
organized labor leaders, wrote a bill 
of substantial dimensions, and did not 
lose labor support for the bill until 
Senate amendments radically changed 
the nature of the proposed legislation. 
On the other hand, the opposing fac- 
tion chose to combine unrelated 


measures into a single package, know- 
ing beforehand that it would get no 


support from the labor movement. 


The act which eventually came out 
of the 1959 Congress, of course, was 
a catchall piece of legislation and, as 
such, represented a considerable vic- 
tory for the Eisenhower-Goldwater 
philosophy of labor reform.’* Titles 
2, 3 and 4 are similar to the provisions 
of the Kennedy-Ervin bill, that is, 
they are concerned with the reform of 
internal union relations. Extensive 
provisions for reporting and disclosure 
to the Secretary of Labor and to the 
union members are included in Title 
2. Title 3 seeks to limit the use of 
national union trusteeships applied to 
the operation of local unions. The 
regulation of election procedures, in 
the interests of promoting rank-and- 
file determination of union policy, is 
the prime concern of Title 4. These 
provisions were the “heart and soul” 
of the Kennedy-Ervin bill. 


In the Labor-Management Report- 
ing and Disclosure Act, however, the 
Congress turned its attention to other 
problems, although the so-called bill 
of rights is still concerned with in- 
ternal matters. Otherwise, the pro- 
visions regarding further bans on 
secondary boycotts and organizational 
picketing are extraneous to the ques- 
tion of reforming the internal processes 
of unions. They deal, of course, with 
limitations on union power in economic 
tests of strength between employees 
and employers, not with the internal 
problems of trade unions. Therefore, 
they are not directly related to the 
issues treated in this paper. 


Conclusions 
What can be expected of these three 
avenues to labor union democracy ? 
In the first place, the community 
should realize that all it can hope to 
accomplish with all this agitation is a 
union structure which is permissive 
of democratic control. Society is not 
likely to eliminate the bureaucratic 
tendencies of large-scale unionism 
any more successfully than it has 
eliminated these influences in busi- 
ness and government. Certainly, it 
cannot expect to accomplish anything 
substantial by way of getting the rank 
and file to assume more direct control 
over union affairs when it remains 
unable to stimulate this interest in the 
national, state and corporate elector- 
ate. All that can be expected from 
these various reform facets is the 
creation of uniform structural char- 
acteristics in unions, which can permit 
membership ratification or repudia- 
tion of union policy. Meanwhile, the 
function of union leadership, as in any 
dynamic organization, will be to cre- 
ate new devices for the consideration 
of union members—such as the guar- 
anteed annual wage, escalator clauses 
and profit-sharing. It is not the 
(Continued on page 320) 





* P. L. 86-257; 73 Stat. 519. 


284 


April, 1960 © Labor Law Journal 





Use of Fact-Finding Boards 


in Labor Disputes 
By THOMAS J. McDERMOTT 





When our nation was hit by serious railroad strikes in the 1870's, 
intervention by the federal government readily took the form of 
fact-finding boards. This historical survey unfolds the evolution 
of the government's use of these boards and how they've weathered 
the stresses and strains of a stormy—and sometimes violent—past. 





We oe LABOR NEGOTIATIONS in steel, automobile, 
coal, longshore and other industries reach the stage where an 
impasse is imminent, the American public is generally not content to 
pursue a passive course and permit the immediate parties to the 
dispute to fight it out to the bitter end. Generally, in such cases, pro- 
posals for all types of action are set forth by all types of persons. 
In practically all cases the proposed action involves some form of 
intervention by the federal government, and among these proposals 
the use of fact-finding boards is foremost. The 1959 steel industry 


dispute was an excellent example of how interest in this form of 


governmental intervention reached an almost fevered pitch. 

Fact-finding as a form of intervention has been incorporated into 
such federal laws as the Railway Labor Act, the national emergency 
procedure of the Taft-Hartley Act, and the atomic energy disputes 
procedure. In other words, the fact-finding board has become one oi 
the accepted forms of governmental action in critical labor disputes 
on a par with arbitration, mediation and conciliation. 

As the concept has now developed, fact-finding is that form of 
intervention wherein the parties to a labor dispute appear as wit- 
nesses before a governmentally appointed board which investigates 
and publicizes all pertinent data relating to the dispute. The report 
of the board may or may not contain recommendations on how the 
issues should be resolved. If recommendations are made, they are not 
binding upon the parties, because the decision to accept rests ulti- 
mately with the two disputants. Fact-finding may be voluntary or; 
compulsory. It is voluntary when both sides agree to present their 
cases to the fact-finding panel. It is compulsory when the parties are 
required to submit their sides of the case to the board. 

While much has been written concerning the nature of the other 
forms of intervention, such as mediation, conciliation, and arbitration, 
not too much study has been given to fact-finding boards other than 
as they have been applied to specific labor disputes. The intent of 
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this article is to partially close this 
gap. The purpose will be to explain 
the origin of fact-finding as an instru- 
ment of government intervention in 
labor disputes and the manner in 
which the concept has developed.’ 


Like some other forms of govern- 
mental intervention in the labor rela- 
tions field, the interest in the use of 
the fact-finding procedure was pri- 
marily stimulated by serious labor 
disputes in the industries of coal min- 
ing and railroad transportation. 


It was the great railroad strikes of 
the 1870’s and 1880's that set off the 
search by Congress to find a solution 
to the problem of critical labor dis- 
putes. From the very beginning, the 
use of compulsory fact-finding boards 
was one of the forms of governmental 
intervention advocated by our chief 
executives.?, However, until 1900, the 
idea of the fact-finding process had a 
different meaning than it has today. 
To its early advocates, the applica- 
tion of a fact-finding procedure was 
supposed to provide information about 
a labor dispute and to recommend a 
course of legislative action, rather 
than to attempt to resolve the specific 
issues in a particular dispute. It was 
not until President Theodore Roose- 
velt’s term of office that compulsory 
fact-finding as we understand it today 


was proposed. Then, it was not until 
the passage of the Railway Labor Act 
in 1936 that a majority of Congress 
accepted the modern concept of in 
vestigation. In that act, investigation 
became a key part of the procedure 
for settlement of critical disputes con- 
cerning the nation’s railroads. 


Origin of Fact-Finding Boards Idea 


The origin of the idea of using fact- 
finding boards as a form of govern 
mental intervention for the settlement 
of labor disputes may be traced to the 
attempts of early state railroad com 
missions to cope with the serious 
railroad work stoppages of the 1870's. 
This early use of fact-finding was pri 
marily concerned with recommending 
a course of legislative action 
fixing the blame for the stoppage, 
rather than resolving the issues in the 
dispute. However, the seeds of the 
later form of fact-finding are to be 
found here. This early form did con 
cern itself with a particular labor 
dispute. It was also concerned with 
the problem of terminating a work 
stoppage. Its activities were 
ducted in public and the attempt was 
made to influence public opinion. 
Furthermore, Charles Francis Adams, 
the chairman of the Massachusetts 
commission which participated in the 


and 


con 





This article is based in part on Ch, III 
of a Ph.D. dissertation, “The Effectiveness 
of Investigation in the Settlement of Labor 
Disputes” (Boston University, 1955). 
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*At that time they were referred to as 
“investigation boards.” The term 
finding” is of very recent origin. 


“fact- 
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first known application of fact-finding 
to a labor dispute, was to become a 
leading proponent for the adoption 
of the modern form of compulsory 
fact-finding in the early 1900's. 

The first application of this early 
form of fact-finding to a labor dispute 
took place in Massachusetts, in 1877, 
in a strike involving the Brotherhood 
of Locomotive Engineers and the 
3oston and Maine Railroad Company.* 
The main issues in this dispute were 
the demands by the engineers for 
wage increases of approximately 35 
cents per day, and the institution of 
seniority clauses. When the presi- 
dent of the carrier rejected these 
demands and the management made 
no effort to settle the dispute, the 
men struck at 4:00 p.m. on February 
12, 1877. Trains abandoned 
wherever they happened to be. The 
engines were simply uncoupled from 
the cars. Passenger and freight trains 
were left stranded in the middle of 
the countryside, while the train crews 
rode the engines to their destinations.°® 


were 


With public alarm reaching a high 
pitch as a result of this dispute, the 
Massachusetts Railroad Commission, 
an agency responsible for the protec- 
tion of public safety, was directed by 
the legislature to investigate the dis- 
pute and to report on the need for 
legislation.® The MRC held hearings 
at which both the management repre- 
sentatives and the committee of 
strikers testified, and then the com- 
report to the 


mission released its 


legislature and to the public. This 
report completely absolved the com- 
pany officials of any contributory 
blame; they had been firm, but con- 
ciliatory. The engineers, the report 
stated, were “feeling the extreme 
pressure of the present time’’—prices 
were rising more rapidly than wages. 
The board also emphasized the seri- 
ousness of a railroad strike and the 
degree of injury and inconvenience 
such a strike caused the public. The 
full blame for the work stoppage was 
then placed on the engineers. 


were made for 


Recommendations 
the passage of penal laws which would 


prohibit (1) abandonment by engi 
neers of their locomotives and trains 
at any point other than their regularly 
scheduled (2) the ob- 
struction or the injury of any railroad 
property in the promotion of a strike; 
(3) interference with a railroad em- 
ployee in the performance of his duty ; 
and (4) the refusal by any engineer 
or railroad employee, in furtherance 
of a strike, to work for any other rail- 
road when so assigned by his com 


destinations; 


pany. 

Obviously, this use of fact-finding 
does not compare with modern usage. 
The committee did treat the is- 
sues in the dispute but did attempt to 
fix blame for the stoppage. Its pri- 
mary reason for existence was to 
determine what legislation 
quired. The right to bargain collec- 
tively was neither accepted nor denied. 
The report itself gave no attention to 


not 


was re- 





‘It is possible that some other state, at an 
earlier date, may have introduced fact- 
finding, but this writer could find no evi- 
such. The newspaper accounts 
Massachusetts dispute made no 
similar, previous action 


dence of 
of this 
reference to any 
as having been taken by other states. 

*The Boston Daily Giobe, February 10, 
1877, p. 4. 

*The tactics of the union in this strike 
are interesting. Instead of resorting to vio- 
lence when the company brought in strike- 
breakers, the union followed the curious 
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practice of trying to buy off the new engi- 
neers hired by the carrier. The substitutes 
were “offered the same wages paid regular 
men by the corporation, and if this is not 
accepted, a fat bonus in addition.” Another 
interesting “weapon” reported was the plac- 
ing of several bars of soap in the boiler and 
sugar jin the pumps which would 
“considerable frothing” and subsequent mis- 
reading of the water guages. The Boston 
Daily Globe, February 14, 1877, p. 5. 

*The Boston Daily Globe, February 15, 
1877, p. 2. 


cause 
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the actual issues in the dispute nor 
to the justification of the union posi- 
tion. Instead, it stated flatly that 
management must have complete au- 
thority to lay down the terms of 
employment. 


It is apparent that the members of 
the investigating committee had little 
sympathy with unions. In fact, alarm 
was expressed at the fact that the 
organization promoting the dispute 
had its headquarters outside the state 
and was, therefore, beyond the juris- 
diction of the railroad commission.’ 


On the other hand, there are certain 
elements of the fact-finding concept 
to be found here. First, the dispute 
itself was a serious one that attracted 
widespread public attention and caused 
considerable public inconvenience. 
Secondly, the investigating board was 
a group from outside the legislature 
itself and was empowered to investi- 
gate a particular labor dispute. Finally, 
besides coming up with legislative 
proposals, the idea behind the use of 
the investigation was to crystallize 
public opinion against the side re- 
sponsible for the dispute.* This ob- 
jective is basic to the fact-finding 
process. 


Just how much the report of this 
commission contributed to the settle- 
ment of the dispute cannot be deter- 
mined from the evidence available. 
The carrier, with the assistance of 
engineers loaned from other roads 
and with the hiring of new employees, 
was able to restore full service within 
a few weeks. On March 28, 1877, the 
legislators indefinitely postponed the 
strike bills which incorporated the com- 
missioner’s recommendations—on the 
grounds that another stoppage would 
probably not occur within their life- 
time.® 


This appears to be the first case in 
which a governmental body inter- 
vened in a labor dispute by using a 
kind of fact-finding process and by 
issuing a report which placed blame 
on one of the parties. 


10 


It was this experience followed by 
similar actions of other state railroad 
commissions that influenced our fed- 
eral legislation. When President Cleve- 
land, in his message to Congress in 
1887, asked for a fact-finding pro- 
cedure, he referred to the success of 
the railroad commissions of several 
states in the settlement of labor dis- 
putes.” 





*The Boston Daily Globe, February 22, 
1877, p. 5. 

’ Charles Francis Adams, a member of 
the commission, stated before a later Con- 
gressional hearing that the report “placed 
the responsibility for the trouble and made 
recommendations which it felt were neces- 
sary. This record served to crystallize public 
opinion” and the work stoppage ended. 
(A Proposed Compulsory Investigation Act, 
Report on H. R. 15,447, House Committee 
on Internal and Foreign Commerce, 60th 
Cong., Ist Sess., February 5, 1908, p. 4.) 

* The Boston Daily Globe, March 28, 1877, 
p. 4. 

*In Massachusetts, this type of investi- 
gation is still a part of labor relations law, 
although rarely used. In 1951 in the Reed 
& Prince dispute in Worcester, Massachu- 
setts, a state board found the company to 
blame for the work stoppage. This had 
little effect on settlement as the strike con- 
tinued for over three years during which 
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time the company continued to operate. 
In 1952, in the Eastern Massachusetts 
Street Railway dispute, the company was 
again blamed, but the strike continued for 
several months after the report and ended 
as a defeat for the union. 

"The message stated in 
usefulness of such a commission is 
lenged because it might lack power to en- 
force its decisions, much encouragement 
is derived from the conceded good that has 
been accomplished by the railroad commis- 
sions which has been organized in many 
of the states, and which, having little more 
than advisory power, have exerted a most 
salutary influence in the settlement of dis- 
putes between conflicting interests.” As 
quoted in C. O. Fisher, The Use of Federal 
Power in the Settlement of Railway Disputes, 
Bureau of Labor Statistics, Bulletin No. 
303 (Washington, D. C., Government Print- 
ing Office, March, 1922), p. 12. 


part: “If the 
chal- 
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Fact-Finding 
Under President Cleveland 

The interest of President Cleveland 
and Congress in the adoption of a law 
that would provide for investigation 
into labor disputes was sparked by the 
large incidence of work stoppages, 
particularly on the railroads, during 
the 1880’s. The depression of 1884- 
1885 had set off a wave of strikes 
which, for the most part, ended in 
defeat for the trade unions.’* An ex- 


ception to these defeats were the strikes 


against wage reductions that occurred 
in February and March 1865, on the 
Gould railroads—The Wabash and 
the Missouri-Kansas-Texas—where the 
Knights of Labor won a resounding 
victory. This victory set off a virtual 
stampede to organize under the Knights’ 
banner and sparked many more work 
stoppages. In 1885, the eight-hour 
day strikes and the famous Haymarket 
Square riot caused public interest in 
labor disturbances to reach a fever 
point.*® 

Accordingly, Congressional interest 
in the problem of labor disputes was 
understandably acute, and much of 
this interest was directed at railway 
labor legislation. During the Congres- 
sional 1886, bills 
were introduced in Congress which 
proposed methods for resolving labor 
disputes in the railroad industry. Most 
of these bills provided for voluntary 
arbitration, but one proposed a system 
of compulsory arbitration.” 

On April 22, 1886, President Grover 
Cleveland, in a special message to Con- 


session of several 


gress, toc Ik cognizance ot the serious 


ness of labor disputes and of the 
unsatisfactory relations between labor 
and capital. He recommended legisla- 
tion to establish a permanent three- 
member commission which would serve 
as a mediation and conciliation board. 
In addition, “power should also be 
distinctly conferred upon this commis- 
sion to investigate the causes of all 
disputes as they occur, whether sub- 
mitted for arbitration or not, so that 
information may always be at hand to 
aid legislation on the subject when 
necessary and desirable.” ** 


Congress, however, did not see fit 
to grant the President’s request and 
instead, on February 28, 1887, passed 
a bill providing only for voluntary 
arbitration. This bill was not satis- 
factory to President Cleveland and he 
refused to approve the measure within 
the ten-day period that was provided 
to make it law. Again, he requested 
the power to establish a permanent in- 
vestigating body and, during the next 
Congress, a bill was passed that in- 
corporated both voluntary arbitration 
and fact-finding.’® This new law called 
the Arbitration Act of October 1, 1888, 
provided in Section 6 that the Presi- 
dent could appoint a commission to 
examine the causes of any railroad 
labor controversy and to propose the 
best means for adjustment. The mem- 
bers of the commission would make 
their report to the President and to 
Congress, who would then release it 
to the public. After this action, the 
commission would be dissolved.** 


Although this law represented the 
first adoption of fact-finding boards 





“For details concerning strikes, 
see J. R. Commons and Associates, History 
of Labor in the United States (New York 
City, The MacMillan Company, 1918), Vol. 
2, pp. 356-358. 

“Harry A. Millis and’ Royal E. Mont- 
gomery, Organized Labor (New York City, 
McGraw-Hill Book Company, 1945), Vol. 
IIT, pp. 63-66. 


these 


Fact-Finding Boards 


* Congressional Record, Vol. 13, Index, 49th 
Cong. The bills for voluntary arbitration 
were S. 2085, H. R. 7020, 7313 and 8224. 
Compulsory arbitration was provided for in 
H. R. 7479. 

* Congressional Record, Vol. 17, 
p. 3728, 49th Cong., Ist Sess. 

*C. O. Fisher, work cited at footnote 11, 
p. 12-14. 

* Arbitration 


Part 4, 


1888, 25 Stat, 501. 
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on a federal government level, it was 
the early form of fact-finding that 
President Cleveland had in mind when 
he proposed to Congress the adoption 
of this procedure. He did not consider 
using the fact-finding board in the 
settlement of specific labor disputes 
but, instead, he was more concerned 
with using the board as a source of 
information and recommendation for 
legislation to be considered by Con- 
gress. This conclusion is supported 
by several considerations. In his mes- 
sage to Congress, he distinguished be- 
tween the three-member commission, 
which would serve in a mediation ca- 
pacity with the power to recommend, 
and the investigation powers of the 
bill, which he specifically stated were 
to provide information to Congress 
for legislation. Also, he referred to 
the success of the state railroad com- 
missions, whose recommendations were 
primarily directed at proposing legis- 
lation. Finally, the President’s under- 
standing of the function of fact-finding 


is shown by the fact that he delayed the 
appointment of an investigating commis- 
sion in the Pullman strike of 1894 until 


after the strike was broken. Further- 
more, the report of this commission, 
which is the best source of informa- 
tion on the strike, did not comment 
on what should have been done with 
the issues involved in the dispute."* 
Instead, this commission recommended 
the appointment of a permanent com- 
mittee of three, which would have 
power in the railway labor field simi- 
lar to that of the Interstate Commerce 


Commission in the field of railway 
rates. Penalties were suggested that 
would have the effect of making the 
decisions of this agency binding on 
both labor organizations and railroad 
carriers.'® In other words, the first 
investigating board appointed in con- 
nection with a national labor dispute 
proposed government regulation of 
wages and working conditions on the 
nation’s railroads, instead of a refine- 
ment or expansion of the fact-finding 
process. It is evident that, at that 
time, little thought was given to the 
possibility that fact-finding boards 
themselves might be able to resolve 
the labor dispute. 


The Pullman dispute of 1894 re- 
vived the interest of Congress in the 
problem of railway labor disputes. Dur- 
ing the second and third sessions of 
the 53rd Congress, eight bills were 
introduced proposing that some form 
of procedure be established for the 
settlement of railway labor disputes. 
The majority of these bills provided 
for the establishment of permanent 
boards of arbitration.”° None of them 
proposed fact-finding as a procedure. 
One bill, H. R. 8556, which was the 
forerunner to the Erdman Act, re- 
ceived the cooperative support of the 
railroad carriers, railroad unions and 
the Commissioner of Labor, Carroll 
R. Wright. It proposed that the gov 
ernment, through the Commissioner 
of Labor, provide for the application 
of mediation and conciliation before 
urging the parties to accept voluntary 





“Edward Berman was evidently of the 
opinion that the act provided for the modern 
concept of fact-finding because he criticized 
President Cleveland for not having appointed 
an investigating commission at an earlier 
date, so that a method for settlement could 
have been suggested. Edward Berman, La- 
bor Disputes and the President of United 
States (New York City, Columbia Univer- 
sity Press, 1924), pp. 34, 35. 

*C.O. Fisher, work cited at footnote 11, 
pp. 19, 201. In an appendix to the report, 
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the commission gave a digest of suggestions 
it had received to remedy the situation. 
These suggestions included government own- 
ership and control of railroads, the licensing 
of railroad men, adoption of the single tax, 
statutory regulation of wages and changing 
the financial system so as to avoid depres- 
sion. No mention was made of the use of 
fact-finding as a method for settlement. 

* The bills introduced were S. 2177, S. 2185, 
H. R. 7382, 7351, 7727, 7765, 8124 and 8556. 
53rd Cong., Ist-3rd Sess. 
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arbitration. Provision was also made 
for judicial enforcement of the arbitra- 
tion board awards.”* This bill was not 
adopted, but its principles were in- 
corporated into the Erdman Act which 
became a law on June 1, 1898. The 
act introduced voluntary mediation to 
federal law and continued voluntary 
arbitration.”? 

With the passage of the Erdman 
Act, Congress discarded the idea of 
fact-finding as a form of governmental 
intervention in critical labor disputes. 
This action was consistent with the 
thesis that the authorities of that day 
did not look upon fact-finding as a 
means of settling a critical dispute 
but, instead, as a device for analyzing 
the controversy and for preparing pro- 
posals for legislation that would pre- 
vent future disputes.** The report of 
the Pullman Commission probably in- 
fluenced Congress to continue to rely 
upon arbitration, even though it would 
not take the extreme step of instituting 
compulsory arbitration. The introduc- 
tion of government mediation and con- 
ciliation was accepted, mainly because 
of the support given to these forms of 
intervention by both the railroad car- 
riers and the railway labor organizations. 
Fact-finding boards as instruments for 
resolving the issues in particular disputes 
were not to come into prominence 
until after 1900, under the sponsorship 
of President Theodore Roosevelt. 


Attempts Under Roosevelt 
The first of a long series of unsuc- 
cessful attempts to incorporate into 


law the modern concept of compulsory 
fact-finding as a method for settling 
labor disputes took place during the 
term of President Theodore Roose- 
velt. Mr. Roosevelt was not only the 
first President to press for legislative 
adoption of a modern fact-finding proc- 
ess that would try to resolve the issues 
in a specific labor dispute, but he was 
also the first one to try to use fact- 
finding boards as a means of settling 
certain critical labor disputes that took 
place during his term of office. 


The prolonged anthracite coal strike 
of 1902, which lasted from May 12 to 
October 23 of that year, aroused anew 
the interest of Congress in legislation 
for the settlement of serious labor dis- 
putes. This strike represents the first 
important incident on record in which 
modern-day fact-finding was used in 
an attempt to settle a serious national 
work stoppage. The strike began on 
May 12, 1902, after the United Mine 
Workers had attempted unsuccessfully 
to persuade the operators to negotiate 
with them, and after the union’s sug- 
gestion of arbitration had been re- 
jected. The principal issues were (1) 
recognition of the union, (2) a 20 per 
cent wage increase, (3) an eight-hour 
day and (4) the settlement of worker 
grievances. 

On June 7, President Roosevelt di- 
rected Labor Commissioner Wright 
to investigate the causes of the strike 
recommendations 
cerning it.** For a period of almost 
three weeks, Mr. Wright heard state- 
ments from each side and, on June 20, 


and to make con- 





** Congressional Record, Vol. 27, Part 4, 
p. 2789, 53rd Cong., 3rd Sess. 

“Erdman Act of 1898, 30 Stat. 424. The 
law also outlawed the use of “yellow dog” 
contracts, but this provision was declared 
unconstitutional in the case of Adair v. U. S., 
208 U. S. 161 (1908). 

* Not a single one of the bills introduced 
into Congress during the three sessions of 
the 53rd Congress provided for fact-finding 
and at no time in the Senate and House 
discussions of these labor bills was any 
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reference made to the use of fact-finding as 
a method for settling work stoppages. Con- 
gressional Record, Indexes, 53rd Cong. 

* Edward Berman reports that the legal 
authority for this action “was contained in 
the organic law of the Bureau of Labor, 
which authorized the Commissioner to make 
special reports on labor conditions to the 
Congress on the request of 
3erman, work cited at 


President or 
either.” Edward 
footnote 18, p. 80. 





he reported to the President. His 
recommendations for settlement of the 
dispute included the following: 


(1) The organization of anthracite 
coal miners should be independent of 
that of the United Mine Workers, but 
could perhaps be loosely affiliated with 
it. (2) The operators should grant a 
nine-hour day as an experiment in order 
to test its influence on productivity, 
with the guarantee that it would be 
made permanent if production were 
not materially reduced. (3) The new 
union and the mine operators should 
form a joint committee for the settle- 
ment of grievances.”® 


These terms were not acceptable to 
the operators and nothing more came 
from this investigation. 


Here we had, for the first time, the 
fact-finding process being used for 
the purpose of attempting to settle the 
specific issues in a labor dispute. The 
positions of. the parties were studied 
and specific recommendations for the 
settlement of the dispute were made. 
When the mine operators rejected the 
proposed terms, it meant failure for 
this application of the process. 


This failure did not stop the Presi- 
dent: from trying to get fact-finding 
accepted. Early in October,-he re- 
quested the UMW’’s president to get 
his men to return to work and, in re- 
turn, promised to appoint a fact-finding 
board to study the case. Mr. Roose- 
velt promised that, when the report 
of the commission was received, he 
would do everything in his power to 
get the operators to adopt the recom- 
mendations. This request was turned 
down by, the union president on the 
grounds ‘that his organization had al- 
ready rejected the proposals of Com- 
missioner Wright and had refused 
arbitration. There was little likelihood 
that the carriers would accept any 
other recommendations. 


The strike dragged on until October 
27, when it was finally settled through 
the intervention of J. P. Morgan, who, 
at the instigation of the President, 
persuaded the mine operators to ac- 
cept the appointment of an arbitration 
commission set up by President Roose- 
velt. The award of this commission 
provided for a 10 per cent wage in- 
crease; the establishment of a griev- 
ance procedure, with arbitration as 
the final step; a nondiscrimination 
clause; and certain other benefits. 


This intervention by President Roose- 
velt was made without precedent. His 
use of fact-finding through the Com- 
missioner of Labor and his suggestion 
for a second fact-finding board were 
forced upon him by the continued re- 
fusal of the operators to accept arbi- 
tration of the issues in dispute. The 
use of fact-finding by Commissioner 
Wright was obviously not successful, 
but it did serve the purpose of bring- 
ing to the attention of the public and 
Congress this new medium for settling 
national disputes. 


Two weeks after the appointment of 
Commissioner Wright, a bill, H. R. 
15157, was introduced in Congress 
which provided for the appointment 
of boards of arbitration and investiga- 
tion for the settlement of critical labor 
disputes. This bill, which received a 
favorable committee report, provided 
for the establishment of an investiga- 
tion committee similar to that pro- 
vided by the act of 1888. It did not 
prohibit strikes or lockouts during the 
investigation, as the committee felt 
that the force of public opinion would 
serve to accomplish this. Congress, 
however, took no action on the bill.” 

In 1903, the Anthracite Coal Com- 
mission, which had been set up by the 
President to investigate the strike of 
1902 and to recommend legislation, 
proposed that Congress pass a law 





* Edward Berman, work cited at footnote 
18, p. 50. 
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*C. O. Fisher, work cited at footnote 11, 
p. 38. 
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The average annual increase in 
hourly employment costs in these 
previous [steel strike] settlements 
ran at about eight per cent. In this 
settlement [that ending the longest 
steel strike in history], that figure 
has been decreased to around 3.5 
to 3.75 per cent. Now when you 
are able to cut down on a trend by 
more than fifty per cent, it should 
be clear that something highly sig- 
nificant has been accomplished. 
—John J. Gilhooley 





which would permit the President to 
appoint special fact-finding boards as 
a means of settling any serious na- 
tional labor disputes. These boards 
should have the power to investigate 
the issues in the dispute and to recom- 
mend settlement terms. The coal com- 
mission did not believe that a strike 
should be outlawed prior to, or dur- 
ing, the investigation because, it stated, 
the mere existence of this machinery 
would operate to prevent strikes, in 


that public opinion against a work 
stoppage would be so strong that no 
party would dare to defy it by calling 
a strike.*’ 


The person credited with the con- 
ception of the investigation plan in 
the commission was Charles Francis 
Adams.”** He was the same person 
who had served as chairman of the 
Massachusetts Railroad Commission 
in the engineers’ strike of 1877 in Bos- 
ton, and he was also the moving spirit 
behind the many attempts during this 
later period to have a fact-finding pro- 
cedure written into law. 

As a result of the commission’s pro- 
posal, several bills incorporating the 


proposed plan for fact-finding boards 
were introduced in Congress.”® Presi- 
dent Samuel Gompers of the American 
Federation of Labor opposed the adop- 
tion of this procedure because he. be- 
lieved it would be ah entering wedge 
for the enactment of a compulsory 
arbitration law.*° However, many other 
leaders supported passage of the biil. 
This plan for compulsory fact-finding 
boards was favorably reported but was 
not passed by Congress. Congress was 
not ready to adopt fact-finding as a 
procedure for the settlement of seri- 
ous labor disputes. 


In his annual message to Congress 
on December 5, 1905, President Roose- 
velt requested such legislation stating: 
“In any great labor disturbance, not 
only are employer and employee inter- 
ested but also a third party—the gen- 
eral public. Every considerable labor 
difficulty in which interstate commerce 
is involved should be investigated by 
the Government and the facts officially 
reported to the public.” ™ 


In 1907, another attempt was made 
to pass a bill incorporating the Anthra- 
cite Coal Commission’s plea for com- 
pulsory fact-finding. Again, Congress 
refused to pass the bill and, again, the 
reason seemed to be the fear that it 
would result in compulsory arbitra- 
tion. In his message of December 3, 
1907, President Roosevelt called atten- 
tion to the number of strikes and lock- 
outs which, during the last five years, 
were twice what they had been in the 
preceding five years. He went on to 
say: “I renew my previous recom- 
mendation that Congress favorably 
consider the matter of creating the 
machinery for compulsory investigating 





* The Anthracite Coal Commission is not 
to be confused with Commissioner Wright's 
investigation or the arbitration board set 
up to rule on the issues. This commission 
was appointed in 1903 to investigate and 
recommend legislation for the prevention of 
strikes in the anthracite industry. 

*%C O. Fisher, work cited at footnote 11. 
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* The bills were H. R. 9491, H. R. 11,513 
and S,. 3259. 

* Proposed Compulsory Investigation Act, 
Hearings on H. R. 9491, House Committee 
on Education and Labor, 59th Cong., Ist 
Sess. (1904), p. 63. 

“Congressional Record, Vol. 40, 
59th Cong., Ist Sess. 


Part 1, 
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of such industrial controversies as are 
of sufficient magnitude and of sufficient 
concern to the people of the country 
as a whole to warrant the Federal 
Government in taking action.” 


Referring to the telegraph strike of 
the preceding year, he stated: “Had 
the machinery existed and had there 
been authority for compulsory investi- 
gation of the dispute, the public would 
have been placed in possession of the 
merits of the controversy, and public 
opinion would probably have brought 
about a prompt adjustment .... The 
provisions of the Act of 1898 provid- 
ing for mediation had been successful. 
The creation of a board for compulsory 
investigation in cases where mediation 
fails and arbitration is rejected is the 
next logical step in a progressive 
program.” *? 

Immediately following this mes- 
sage, another bill, H. R. 15447, which 
called for the establishment of a fact- 
finding procedure along the lines of 
the ACC plan, was favorably reported 
by the Committee on Interstate Com- 
merce. This bill, which was again 
supported by Charles Francis Adams, 
provided for the setting up of an im- 
partial commission to investigate a 
labor dispute. The commission was 
to be clothed with the power of sub- 
poena in order to be able to make a 
complete investigation. After com- 
pletion of the investigation, the com- 
mission would determine the cause of 
the difficulty, fix the responsibility 
and recommend a remedy. The re- 
port would then be transmitted to the 
President and sent by him to Con- 
gress.** The idea of placing the blame 


on the party who was responsible for 
the dispute is obviously a carry-over 
from the procedure the railroad com- 
missioners used in the State of Massa- 
chusetts. Despite some strong support 
for the fact-finding procedure, this 
bill was also rejected and, again, the 
reason for its defeat was the fear that 
such a procedure would result in com- 
pulsory arbitration.™* 


Southern Railways Dispute 


Besides attempting to resolve the 
anthracite dispute by means of inves- 
tigation, President Roosevelt appears 
to have successfully averted a labor 
dispute on the southern railroads by 
threatening to apply investigation. In 
1908, the Louisville and Nashville 
Railroad Company and other southern 
roads threatened a cut in wages which 
the brotherhoods, in turn, announced 
that they would fight. The Louisville 
and Nashville road announced that 
the reduction was to go into effect on 
March 1, and gave as one of the rea- 
sons for the proposed cut the drastic 
railroad legislation which had “re- 
sulted and will undoubtedly continue 
to result in loss of revenue and in- 
creased expense.” *° 

This statement aroused the Presi- 
dent, who had been a firm supporter 
of this legislation, and he wrote an 
open letter to the Interstate Com- 
merce Commission calling attention 
to the statement of the carrier and 
directing the commission to make an 
investigation of the conditions of the 
road and of other roads, to find out 
whether the need for the wage cut 
was due to legislation or to miscon- 





* Congressional Record, Vol. 42, Part 1, 
p. 73, 60th Cong., lst Sess. 

* Report cited at footnote 8, p. 2. This 
bill is typical of all the other investigation 
proposals offered during this period. Noth- 
ing in the bill stated what Congress should 
do after it received the report. Presumably, 
it would be made public. 

*C. O. Fisher, work cited at footnote 11, 
p. 41. 


294 


* CO. Fisher, work cited at footnote 11, 
p. 71. 
The “drastic legislation” included the Elkins 
Act of 1903, the Expediting Act of 1903 


and the Hepburn Act of 1906. These acts 
aimed at strengthening the powers of the 
Interstate Commerce Commission in the 


regulation of railroads. 
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duct on the part of the roads. He 
further stated that the information 
gathered by the commission would be 
helpful to a board of conciliation or 
arbitration and that should these 
means fail to resolve the dispute, the 
facts would be available to develop 
public opinion. 

Shortly thereafter, the eastern rail- 
roads announced that they had no in- 
tention of cutting wages. The south- 
ern roads, including the Louisville and 
Nashville, accepted government medi- 
ation and entered into an agreement 
to maintain existing rates. 


Although no further evidence is 
available, and there is no indication 
of what the commission would have 
discovered, the timing of the events 
indicates that the threatened use of a 
public investigation prevented a seri- 
ous work stoppage. 


Thus, it was during the term of 


Theodore Roose- 


office of President 
velt that the modern concept of fact- 
finding for the settlement of critical 
national labor disputes came to fruition. 
No longer were the fact-finding boards 
to be concerned with types of legisla- 
tion which might be adopted as a 
result of their investigations. In- 
stead, the idea of the President and of 
the proponents of the fact-finding 
process was that these boards should 
be appointed to investigate the issues 
in particular disputes, and should 
come forth with recommendations on 
how these issues should be resolved. 
The chief reliance for the success of 
these boards was then, as it is now, 
on the power of public opinion. This 
which would 


was the instrument 


cause the parties to a dispute to ac- 


cept the recommendations of the board. 


Furthermore, it was the belief of 
these advocates that the procedure 
had to be compulsory if it were to be 
successful. It is that the 


President was convinced that he had 


obvic us 


Fact-Finding Boards 


to have an authority of intervention 
in labor disputes that would go be- 
yond mediation or conciliation, if he 
were to adequately deal with critical 
labor disputes which had a serious 
impact on the nation. At the same 
time, the concentration on fact-find- 
ing represented the recognition that 
voluntary arbitration had not proved 
to be a very effective method for 
resolving these disputes and that 
compulsory arbitration was not ac- 
ceptable to labor, management or 
Congress. 


At the same time, it was this fear 
that fact-finding would constitute the 
opening wedge to compulsory arbi- 
tration which caused Congress to re- 

give to the President the 
of compulsory fact-finding. 


fuse to 
power 


The President’s belief that such power 
was necessary did not diminish even 
though he had not had any success 
with the procedure in the coal dis- 
pute. This was shown by his specific 
requests for such authority, as made 
in repeated messages to Congress. 


Legislative Activity 
Under President Wilson 


The next drive for the adoption of 
legislation incorporating the principle 
of compulsory fact-finding came dur 
ing President Wilson’s term of office. 
The the famous 
case of the threatened strike of the 
“Big Four” brotherhoods against 
nearly all of the railroads in the 
United States in 1916, The principal 
issue in this dispute was the demand 
for an eight-hour day with ten hours’ 
pay. After attempts at mediation had 
failed and the unions had refused ar- 
bitration, President Wilson intervened 
in August and, at a joint session of 
the participants, proposed a plan for 
the establishment of the eight-hour 
day with postponement of the pay 


drive grew out of 


issue until experience could determine 


295 





the effects of the shorter day. In 
addition, he proposed that there be 
established under the authority of 
Congress a commission or body of 
men appointed by the President to 
“observe, investigate, and report upon 
the consequence of the eight-hour 
day.” ** 


This offer was rejected by the car- 
riers, but was accepted by the unions. 
When further attempts at bringing 
the parties to agreement failed, the 
President appeared before Congress 
and requested the passage of legisla- 
tion incorporating the provisions of 
his proposal as given above. In addi- 
tion, he recommended that “an amend- 
ment of the existing federal statute 
which provides for the mediation, con- 
ciliation and arbitration of such con- 
troversies as the present by adding 
to it a provision that in case the 
methods of accommodation now pro- 
vided for should fail a full public in- 
vestigation of the merits of every 
such dispute shall be instituted and 
completed before a strike or lockout 
may lawfully be attempted.” * 


On the day preceding the Presi- 
dent’s message to Congress, repre- 
sentatives of the carriers sent a letter 
to the President stating: “We sug- 
gest this enactment by Congress at 
once of a law within the policy of the 
Canadian Industrial Disputes Inves- 
tigation Act, which in itself will fur- 
nish a guarantee against hasty action 


now and against recurrence of such 
an unfortunate situation in the fu- 
ture.” ** In view of the closeness of 
the dates, it is difficult to determine 
whether or not this influenced Presi- 
dent Wilson to include the request for 
fact-finding in his message. Cer- 


tainly, his intention to promote such 
legislation must have been strengthened. 


Shortly thereafter, Congress passed 
the Adamson Act which provided for 
an eight-hour day on the nation’s 
railroads, but which did not include 
any investigation provisions. The 
passage of the law did not settle the 
strike because it made no provisions 
for the wage agreement, which still 
remained an object of contention. 
Finally, after a message from the 
President to the disputants on March 
18, calling attention to the sinking of 
three American vessels by German 
submarines and the gravity of the 
country’s position, the parties reached 
agreement.*® 


During the next session of Con- 
gress, President Wilson again advo- 
cated the enactment of a law that 
would forbid strikes on railroads un- 
til after intervention by a mediating 
and investigating board which would 
be clothed with the power to make 
public its findings and recommenda- 
tions for settlement. A number of 
bills incorporating this proposal were 
introduced, as well as some bills pro- 
posing compulsory arbitration. Pro- 





* Hearings on the Threatened Strike in the 
Railroad Industry, Sen. Dec. 549, Senate 
Committee on Interstate Commerce, 64th 
Cong., Ist Sess. (1916), p. 41. 

* Congressional Record, Vol. 53, Part 13, 
64th Cong., Ist Sess., August 29, 1916. 

* Hearings on H. R. 7180, House Commit- 
tee on Internal and Foreign Commerce, 
69th Cong., Ist Sess. (1926), p. 301. The 
Canadian Industrial Disputes Act is a com- 
pulsory investigation act that was passed 
in 1907. The act requires that if either 
side desires a change in an existing labor 
contract, it must give a 30-day notice and, 
if there is likelihood of a work stoppage, 
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the disputants must apply for the appoint- 
ment of a fact-finding board. The parties 
must maintain the status quo and if the 
board is unable to conciliate the dispute, 
a report is made with recommendations for 
the settlement of the dispute. If these 
recommendations are not accepted, a work 
stoppage may then take place. For an ex- 
cellent summary of experience under this 
act, see Millis and Montgomery, work cited 
at footnote 13, pp. 783-791. 

*® Thomas R. Fisher, Jndustrial Disputes 
and Federal Legislation (New York City, 
Columbia University Press, 1940), p. 162. 
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tracted hearings were held but it was 
on the eve of America’s entry into the 
war, and the only legislation enacted 
by Congress was the empowering of 
the President to take over the oper- 
ation of the nation’s railroads.*° 


One other labor dispute in which 
President Roosevelt attempted to ap- 
point a fact-finding board was the 
very bitter dispute which took place 
in the Colorado coal fields in 1913.* 
The principal issue in this dispute was 
an attempt by the UMW to gain 
recognition from the Colorado Fuel 
and Iron Company controlled by, and 
at that time under the supervision of, 
John D. Rockefeller, Jr. In addition 
to recognition, the demands of the 
union included a request for a 10 per 
cent wage increase, establishment of 
an eight-hour day and other benefits. 
The walkout began on September 23, 
1913, and during the next three months 
President Wilson and Governor Am- 
mons of Colorado tried unsuccessfully 
to get the company to deal with the 
union or to arbitrate the matter. 


In December, President Wilson sug- 
gested the appointment of an investi- 
gating commission that would have 
the power to make recommendations 
for the settlement of the issues. This 
proposal was rejected by the company 
on the grounds that the President 
would have the Secretary of Labor 
and he would 


name the committee 


select persons partial to the union.* 


In January, the House of Repre- 
sentatives provided for its own inves- 
The report 
and 


tigation into the strike. 


was favorable to the workers 


furnished the public with some needed 
information. However, it failed to 
settle the dispute as the mine opera- 
tors remained adamant in their posi- 
tion. The strike continued with so 
much violence and bloodshed that it 
came to be known as “The Ludlow 
Massacre.” Federal troops were sent 
in at the request of the Governor of 
Colorado, after his state militia proved 
to be incapable of handling the situa- 
tion, Throughout all this, the opera- 
tors continued to refuse either to deal 
with the union or to arbitrate the issues. 


On November 30, 1914, the Presi- 
dent appointed a committee to inves- 
tigate the dispute. On December 8, 
the union, calling attention to the 
President’s appointment of an investi- 
gation commission, recommended to 
the workers that the strike be called 
off. By this time the strikers were in 
distressed circumstances, and the 
strike had evidently been a complete 
failure. The appointment of the board 
at this late date provided a face-sav- 
ing device for ending the strike, but 
it contributed nothing to the settle- 
ment of the issues. In its report, the 
committee did not discuss the issues 
nor did it even give a good post- 
mortem Instead, the report 
described 
more or less harmonious. 


report. 


conditions in Colorado as 


43 


Fact-finding boards appointed by a 
President were yet to achieve genuine 
success as instruments for resolving 
critical labor disputes. However, this 
failure to initiate voluntary fact-find- 
ing only served to stimulate the de- 


mand in Congress for compulsory 








“Edwin E. Witte, The Government in 
Labor Disputes (New York City, McGraw- 
Hill Book Company, 1952), p. 2339. 

“See Berman, work cited at footnote 18, 
pp. 76-99, for a detailed description of this 
labor dispute. 

“ Berman, work cited at footnote 18, pp. 
84-85. This author quotes a letter from Mr. 
L. M. Bowers, manager of the company, to 
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J. Stan Murphy of Mr. Rockefeller’s per- 
sonal staff. It states, in part, that “we are 
too well advised to believe that it would be 
possible to secure an impartial committee 
named by him We know that the 
President will let his Secretary of 
Labor name the committee, if such an agree- 


ment was entered into 
“ Berman, work cited at footnote 18, p. 98. 


297 





fact-finding. Again, Congress was 
not ready to accept this form of inter- 
vention, but this time it was under 
the belief that the imminent war con- 
ditions required other measures. These 
measures were found in the govern- 
ment operation of the railroads and 
in the later use of the War Labor 
Board. 


Transportation Act of 1920 


After World War I, there were 
wide differences of opinion on how 
railroad labor disputes should be 
handled. Strong demands came from 
the press, the United States Chamber 
of Commerce and other organizations 
for compulsory arbitration, The Sen- 
ate responded to those demands with 
a compulsory arbitration bill, but the 
House insisted on a milder law pat- 
terned after the Canadian Industrial 
Disputes Investigation Act.** The 
final result was the labor section of 
the Transportation Act of 1920, which 
was a compromise measure that sat- 
isfied no one. 


The law provided for the establish- 
ment of a tripartite board that would 
hold hearings and render awards on 


the issues in contention. These 
awards were presumably binding, but 
no specific means for enforcement was 
provided. The board, entitled the 
Railroad Labor Board, was composed 
of nine members with three repre- 
senting employers, three the employees, 
and three the public. 

Although the board was established 
and operated as an arbitration body, 
some writers have classified its ex- 
perience as compulsory fact-finding.** 
However, such a classification does 
not recognize the basic difference be- 


tween arbitration and investigation, 
namely, that an arbitration body de- 
termines and presents its solution with 
the assumption that the award will 
be accepted, while an investigation 
panel must determine and present its 
recommendations with only. the hope 
that the parties will accept the terms. 
The act of 1920 provided for compul- 
sory arbitration so that board con- 
ducted itself as an arbitration body, 
even though it did not possess the 
means for enforcing its decisions. Be- 
cause the nature of the government 
intervention that was provided for by 
the act of 1920 has frequently been 
misunderstood, it is desirable that we 
clarify its operation through a brief 
description of the act and the experi- 
ence of the board. 

The law required that disputes re- 
lating to changes in contract terms 
be submitted to the board, if the 
parties could not settle the issues by 
direct conference. The labor board, 
alone, had the authority to determine 
disputes about wages. Wages were 
to be just and reasonable, and seven 
criteria were set down to the 
board in arriving at the proper decision. 
These criteria included the following: 
(1) wages paid for similar work in 
other industries, (2) consideration of 
the cost of living, (3) hazards of em- 
ployment, (4) training and skill re- 
quired for the position, (5) degree of 
responsibility, (6) nature and security 
of employment and (7) correction of 
inequities. *® 


assist 


In addition, this board was em- 
powered to suspend the operation of 
a wage agreement that had been ar- 
rived at in conference by the parties 
to a dispute when, in its opinion, the 
increase in wages would “be likely to 





“Carroll R. Daugherty, Labor Problems 
in American Industry (Boston, Houghton 
Mifflin Company, 1941), p. 979. 

“Among these writers have been C. O. 
Fisher, work cited at footnote 11, p. 84; 
Daugherty, work cited at footnote 44, p. 
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The MacMillan 


579; and Richard A. 
Labor (New York City, 
Company, 1948), p. 733. 

“ Transportation Act, 1920, Tit. III, Sec. 
307D. 
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necessitate a substantial readjustment 
of the rates of any carrier.”** Thus, 
the act initiated a procedure that tried 
to give to the Railroad Labor Board 
power over wages, similar to that 
power the Interstate Commerce Com- 
mission held over railroad rates. How- 
ever, the essential means of enforcement 
were missing. 


An often-commented-upon aspect of 
this legisiation the fact that 
mediation, the most effective settle- 
ment technique provided in previous 
legislation, was severely restricted. 
The act stated that the powers of the 
Board of Mediation and Conciliation, 
created by the Newlands Act, was 
not to be extended to any controversy 
received for hearing and decision by 
the boards created by the Transporta- 
tion Act. 


was 


The Railway Labor Board lasted 
for a period of five years and, during 
this time, it had a stormy history.* 
The law had been passed in the face 
of labor’s bitter opposition to it. The 
railway unions were opposed to the 
inclusion of any form of ‘compulsory 
arbitration. In addition, they com- 
plained that of the three members on 
the board representing labor only one 
was selected by the unions. This, 
they believed, gave them a represen- 
tation of only one out of nine mem- 
bers.*® Moreover, an overwhelming 
number of grievances were dumped 
upon the board which resulted in long 
delays before the decisions were ren- 
dered.*° These delays, plus the un- 
popularity of some of the decisions 
with employees, strengthened the union 
opposition. As a result, as early as 
1922, the railway labor organizations 
set out to secure the repeal of the 


labor sections of the Transportation 
Act.* 

The opposition of the unions, cou- 
pled with a few other events, enables 
the tracing of the downfall of the 
Railroad Labor Board to a _ period 
long before its official termination 
date in 1925. Two of these events 
were the 1922 shop-crafts’ dispute and 
the Pennsylvania Railroad case. The 
immediate cause of the walkout in 
the shop-crafts dispute can be traced 
to certain actions of the Railroad 
Labor Board. The board had ordered 
a number of the nation’s carriers not 
to engage in certain contracting-out 
practices for work normally performed 
in their maintenance shops. When 
the unions protested that this order 
was not being carried out, the board 
informed the unions that it was un- 
able to enforce the order. At the 
same time, the board had directed 
that the wages of the nonoperating 
employees be reduced, even though 
the rates for the operating employees 
were left untouched. 

When the nonoperating workers 
went out on strike, the board an- 
nounced that those employees in- 
volved in the stoppage had placed 
themselves outside of its jurisdiction, 
and it invited all recruits taking the 
place of the strikers to organize into 
unions and come in under the shelter 
of the Transportation Act. The strike 
ended in failure for the workers, but 
the rejection by the unions of the 
board award and the actions of the 
board during the dispute caused its 
prestige to be seriously damaged. 

In the Pennsylvania Railroad case, 
the carrier rejected another decision 
of the board which had ordered the 





“Millis and Montgomery, work cited at 
footnote 13, p. 735. 

“See Harry D. Wolf, The Railroad Labor 
Board (Chicago, University of Chicago Press, 
1927), for a detailed account of the board’s 
experience. 

” Witte, work cited at footnote 40, p. 241. 
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* Millis and Montgomery, work cited at 
footnote 13, p. 736. 

* Witte, work cited at footnote 40, p. 242. 

"See Berman, work cited at footnote 18, 


pp. 226-257, for detailed account of this 


dispute. 





railroad to deal with regular unions 
instead of its company-controlled union. 
The board then sought an injunction 
to enforce its decisions, but when the 
case reached the Supreme Court that 
body ruled that, while the provisions 
creating the board were constitutional, 
the agency had no other means of 
enforcement other than public opinion.*® 
This decision resulted in more rejec- 
tions of the board’s awards by both 
employers and employees. 


In summary, the difficulties of the 
Railroad Labor Board may be traced 
to the following factors. First, the 
agency was set up as an arbitration 
board, but was not given the power 
to enforce its decisions. Thus, by 
failing to have this power of enforce- 
ment, the board, in effect, became 
merely a fact-finding board with the 
power of making recommendations. 
The difficulty was that the board, 
instead of conducting itself like a fact- 
finding board, acted as though it were 
an arbitration body and issued its 
awards with the assumption that they 
would be accepted by the parties. 
When the decisions of the railroad 
board were not accepted, the entire 
prestige of the agency was weakened. 


The second difficulty of the board 
was that the labor provisions of the 
act satisfied neither those who favored 
compulsory arbitration nor those who 
opposed it. Furthermore, the unions 
had strongly opposed the establish- 
ment of the agency, and the board’s 
actions in the shop-crafts’ dispute 
further aggravated this antagonism. 
Finally, while railroad carriers on the 
whole supported the agency, a number 
of individual roads appeared to have 
been as free as the unions in rejecting 
awards that they did not like. The 


Railroad Labor Board then repre- 
sented compulsory arbitration without 
the power of enforcement. The phil- 
osophy did not meet the needs of a 
fact-finding procedure, and its lack 
of power prevented it from being an 
effective arbitration board. 


Events Leading 
to Railway Labor Act 

Because of the inadequacies of the 
Transportation Act of 1920, Congres- 
sional interest in labor legislation con- 
tinued and compulsory fact-finding 
regained the foreground. In the Presi- 
dential elections of 1924, the Republican 
party platform contained the follow- 
ing provisions: “Collective bargaining, 
mediation and voluntary arbitration 
are the most important steps in main- 
taining peaceful labor relations and 
should be encouraged. We do not 
believe in compulsory action at any 
time in the settlement of disputes. 
Public opinion must be the final arbiter 
in any crisis which so vitally affects 
public welfare as the suspension of 
transportation. Therefore, the inter- 
ests of the public require the mainte- 
nance of an impartial tribunal which 
can in an emergency make an investi- 
gation of the facts and publish its 
conclusions. This is essential as the 
basis for popular judgment.” ** 


During the Sixty-eighth Congress, 
Second Session, the Howell-Barkeley 


bill was introduced. This bill, which 
had the blessings of the railroad labor 
unions and was referred to as “their” 
bill,** provided for mediation, volun- 
tray arbitration, and fact-finding. 
The section devoted to the incorpo- 
ration of fact-finding was as follows: 
“Sec. 8—Emergency Board: When a 





* Pennsylvania System Board of Adjust- 
ment v. Pennsylvania Railroad Company, 267 
U. S. 219 (1925). 

“Thomas R. Fisher, work cited at foot- 
note 39, pp. 166-167. 
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5% Congressional Record, Vol. 67, Part 4, p. 
4504, 69th Cong., Ist Sess. 

*C_O. Fisher, “The New Railway Labor 
Act: A Comparison and an Appraisal,” 
American Economic Review, March, 1927, p. 


178. 
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dispute occurs which in the judgment 
of the President should threaten to 
cause any section of the country to 
be deprived of transportation, the 
President shall create a board to in- 
vestigate, and report its 
conclusions, respecting said dispute. 
Boards are to be created separately 
instance and report within 
The purpose of the board 


advise, 


in each 
60 days. 
is to investigate the facts and advise 
the public on the merits of the con- 
the board are 
conferred on a 
(It should be 


Powers of 
those 


troversy. 
the same as 
board of arbitration.” 
noted that no mention is made of the 
maintenance of the status quo during 
the 60 days.)*’ 


Although the carriers had requested 
compulsory fact-finding in 1916, they 
now opposed it with the same vigor 
as the unions showed in supporting 
it. The carriers’ complaints were also 
aimed at the fact that the bill sought 
to eliminate the Railroad Labor Board 
and would require their recognition 
of the national unions through the 
creation of national adjustment boards.** 
This latter provision was also attacked 
by the independent unions, who went 
on record against the bill. 


The House committee, to which the 
bill had been referred, had refused to 
give a report and, as a consequence, 
a petition containing more than the 
required 150 members of 
forced the bill from the committee to 
the floor. In the Senate, the Commit- 
tee on Labor and Education reported 
However, be- 


Congress 


favorably on the bill. 
fore a vote on the measure could be 
taken in either the House or the 
Senate, Congress adjourned. 


The virtual collapse of the Railroad 
Labor Board, together with the strength 


in Congress that was being shown by 
the backers of the Howell-Barkeley 
bill, made many railway carrier ex- 
ecutives consider the possibility that 
a bill might be passed in which they 
would have no voice. As a result, in 
January, 1925, some leaders among 
the railway executives held a confer- 
ence with three of the railway labor 
leaders in an attempt to agree on 
legislation. However, the conference 
failed because the Howell-Barkeley 
bill was then pending in Congress, 
and the unions wanted to wait and 
see what would happen to that bill. 


After Congress had adjourned with- 
out passage of the labor-supported 
bill, a committee was appointed by 
the executive committee of the Asso- 
ciation of Railroad Executives for the 
purpose of negotiating this legislative 
leaders. In De- 
committee 
Labor 


matter with union 
cember, 1925, the joint 
came up with a proposed bill. 
organizations accepted it almost unani- 
mously, while the railway carriers 
approved of the bill with a vote of 


52 companies for it and 20 against it. 
On the basis of railroad mileage, this 
represented a vote of 199 in favor to 


48 against.°® 


On December 8, 1925, President 
Coolidge delivered his annual message 
to Congress, in which he called for 
new labor legislation to enable the 
President to deal with national emer- 
gency disputes. In this message, the 
President expressed particular concern 
over the bitter controversies between 
labor and management in the coal 
industry and the fact that the federal 
government had no authority to deal 
Rather vague 
to compulsory 


with those disputes. 
sanction was given 
fact-finding when President Coolidge 


asked that “Authority should be 





* Congressional Record, Vol. 66, Part 2, p. 
3728, 58th Cong., 2nd Sess. 

*C. O. Fisher, work cited at footnote 56, 
p. 178. 


Fact-Finding Boards 


*”C. O. Fisher, work cited at footnote 56, 
pp. 179-180. 





lodged with the President and the 
Department of Commerce and Labor 
giving them power to deal with an 
emergency. They should be able to 
appoint temporary boards with au- 
thority to call for witnesses and docu- 
ments, conciliate differences, encourage 
arbtiration and in case of a threatened 
scarcity exercise control over distribu- 
tion. Making the facts public under 
these circumstances through a state- 
ment from an authoritative source 
would be of great public benefit.” °° 


At long last, the way seemed paved 
for the adoption of compulsory fact- 
finding for the railroad industry. 
On February 16, 1926, Congressman 
Parker introduced H. R. 7180, which 
went through the House and the 
Senate virtually without a_ word 
changed.“ This bill, which was to 
become known as the Railway Labor 
Act, represented, in a sense, a com- 
posite of all previous legislation. 
From the act of 1869 came the features 
of voluntary arbitration and investiga- 
tion, while the Erdman Act contributed 
the antidiscrimination clause. The 
Newlands Act of 1913 contributed the 
idea of a commission of mediation and 
conciliation, and from the Transpor- 
tation Act of 1920 came the boards- 
of-adjustment concept. 


Of all the provisions, the greatest 
amount of controversy was over the 
fact-finding procedure. Both in the 
hearings and on the floor of Congress, 
the major part of discussion centered 
around the workings of the emer- 
gency board (the name given to the 
fact-finding boards) sections of the 
bill. At the hearings, the important 


witnesses for the bill were Mr. Donald 
Richberg, who has been credited with 
principal authorship of the act and 
who, at that time, was the general 
counsel for the railroad unions, and 
Mr. Thom, general counsel for the 
carriers. In their testimony, the wit- 
nesses stressed the fact that every 
provision, word, comma and semi- 
colon had been hammered out through 
collective bargaining, and an agree- 
ment had been reached by both sides. 
As a result, they pleaded with Con- 
gress not to change the bill in any way. 


Great hope and faith were placed in 
the emergency board procedure as 
the answer to the problem of work 
stoppages in the railroad industry. 
In conformance with the fact-finding 
concept, ultimate reliance for settle- 
ment was placed on the power of 
public opinion.*? At the hearings, 
several labor leaders and railway off- 
cials appeared to be in support of the 
bill, while none from the industry 
appeared to be against it. 


Two witnesses appeared in opposi- 
tion—Mr. James A. Emery, represent- 
ing the National Association of 
Manufacturers, and Mr. Edgar J. Rich, 
representing the Associated Industries 
of Massachusetts and New England. 
Mr. Emery’s arguments centered 
around the fact that the fact-finding 
procedure was not compulsive enough. 
“Strikes,” he argued, “should be made 
illegal during the course of proceed- 
ings.”” Furthermore, the board should 
have greater power to force the ap- 
pearance of witnesses and evidence, 
and certainly have as much power as 
a board of arbitration. The initiative 





” Congressional Record, Vol. 67, Part 1, p. 
462, 69th Cong., Spec. Sess. 

“In the Senate the companion bill, S. 
2306, was introduced by Senator Watson. 

“@ Hearings on H, R. 7180, House Commit- 
tee on Internal and Foreign Commerce, 
69th Cong., Ist Sess., January 26 to Febru- 
ary 10, 1926. These hearings give a full ex- 
planation of what was to be expected from 
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the entire bill. Donald Richberg, speaking 
for both sides, stated: “The parties will 
know that if they stand out for unreasonable 
conditions, if they take an unreasonable or 
unfair position, and that blocks the settle- 
ment, that then this board, with all its power 
and prestige, can go to the public and 
crystallize public opinion against the par- 
ties responsible for not maintaining peace.” 
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for appointment of the boards should 
be vested solely in the hands of the 
President and not made contingent 
upon the advice of the United States 
Board of Mediation. Finally, he felt 
that the Interstate Commerce Com- 
mission should be given the power to 
suspend agreements, if to put them 
into effect meant increased rates to 
the public. Amendments to this effect 
were offered to the committee, but 
were not adopted. The testimony of 
Mr. Rich mainly concerned itself with 
recording agreement with Mr. Emery. 


While the leaders of the railroad 
unions appeared to have been unani- 
mous in support of the bill, this was 
not true of the carrier executives. 
While none appeared in Congress to 
some did express opposi- 
President Loree of the 


oppose it, 
tion publicly. 
Deleware and Hudson Railroad Com- 
pany based his opposition to it upon 
the alleged failure of the bill to pro- 
tect the public; the fact that the ICC 
controlled rates but did not control 
the largest item of expense—wages; 
and the contention that the machinery 
of the labor board was adequate.” 


However, the opposition was weak 
and the bill came through unchanged, 
except for a minor amendment that 
exempted local transit systems as not 
being a part of the railroad industry. 
On March 1, 1926, the House adopted 
the bill by a vote of 381 to 13 and, on 
April 16, the Senate adopted it by 
a vote of 69 to 13. The President 
approved it on May 20, 1926.° In 
signing the law, Mr. Coolidge was to 
have the last word. Evidently having 
in mind the opposing arguments of 
the National Association of Manu- 
facturers, he expressed regret that the 
public interest was not more adequately 
protected, but he did take note of the 


responsibility the parties had placed 
upon themselves.” 

Section 10 of the Railway Labor 
Act provided for the fact-finding 
board procedure. This procedure was 
to be used only for the settlement of 
disputes which arise from the process 
of negotiating the terms of a new 
contract. Under Section 10, the na- 
tional mediation board is required to 
make a judgment as to whether a dis- 
pute between employees and carriers 
represents a threat to substantially 
interrupt interstate commerce “to a 
degree such as to deprive any sections 
of the country of essential transporta- 


tion service.” The board must then 


notify the President of this judgment 
and he may, upon his own discretion, 
appoint an emergency board to in- 


with 
resolv- 


vestigate and report to him 
recommendations directed at 
ing the issues in dispute. A period 
of 30 days is allowed the board for 
its investigation and report. During 
this time, and for an additional 30 
days thereafter, no change can occur 
in existing conditions. Both parties 
are expected to negotiate on the basis 
of the recommendations made by the 
fact-finding panels.** Thus, at this 
time, there was laid down for the rail- 
road industry a fact-finding procedure 
for labor disputes which has remained 
virtually unchanged to this day. 


Conclusions 

At long last, 
assumed a place of 
the labor legislation of our national 


fact-finding boards 
importance in 
government. From an inauspicious 
beginning in Massachusetts and an 
unsuccessful career in the act of 1888, 
the continued to _ persist 
throughout a period of growing ten- 
between industry and labor 


proposal 


sions 





“Work cited at footnote 62, pp. 210-232 
and pp. 350-354. 

“CC. O. Fisher, work cited at footnote 56, 
p. 183. 


Fact-Finding Boards 


“ Work cited at footnote 56, p. 179. 

* Work cited at footnote 56, p. 185. 

“The Railway Labor Act of May 20, 
1926, Ch. 347, Stat. 577, Sec. Ten. 
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. « . by according trade unions 
special privileges, Congress has al- 
lowed them to become an enormous 
threat to the economic, social, and 
political life of the nation. . . . 
it has tried to remove the political 
threat, by legislation which threatens 
First Amendment rights and thus has 
had considerabie trouble in the 
courts. —Sylvester Petro 





organizations. It was primarily an 
instrument of Presidents, to be used 
when efforts at mediation and volun- 
tary arbitration had failed. In the 
four cases in which fact-finding was 
used in this manner, it was never 
really responsible for the settlement 
of a single work stoppage, although 
the threat of its use in one case by 
President Roosevelt appears to have 
prevented one stoppage. 

The full concept of how investiga- 
tion should be used in the settlement 
of critical labor disputes required a 
long time to reach fruition. Its first 
use, on a state level, was mainly con- 
cerned with placing the blame in a 
dispute. President Cleveland looked 
upon investigation as a means of as- 
sisting Congress in finding the proper 
legislation for the treatment of criti- 
cal strikes in the economy. It was 
not until Mr. Charles Francis Adams 
brought his plan to Congress that the 
concept reached its full development. 

Congress, itself, showed a greater 
interest in arbitration than in any 
other method as the best instrument 
of answering the problem. However, 
it was reluctant to accept the princi- 
ple of compulsory arbitration. The 
adoption of the principle of mediation 


in the Erdman Act came about as a 
result of the cooperative support of 
both the railroad carriers and their 
unions. In the Transportation Act 
of 1920, Congress again insisted on 
giving arbitration the major role and 
drew up an arbitration procedure that 
only stopped short of compulsion 
through the failure to provide a means 
of enforcement for the awards of the 
Railroad Labor Board. 


On the other hand, the principal 
support for compulsory fact-finding 
came from the Chief Executives. This 
support reflects the frustration heaped 
upon the President when he is faced 
with a work stoppage causing untold 
harm to the country, especially if he 
does not have any specific power to 
deal with the situation. However, up 
to 1926, the actual use of investiga- 
tion in specific disputes was not 
successful. 

Not until 1941, with the establish- 
ment of the National Defense Media- 
tion Board, was fact-finding to be 
used again by the Executive branch 
for the settlement of labor disputes 
in industries other than the railroads. 
Fact-finding was an important part of 
the procedures of the above board 
and, during its short career of around 
eight months, it made rather exten- 
sive use of the procedure.** Follow 
ing World War II, fact-finding was 
to find its most extensive use both as 
an executive procedure for the settle- 
ment of specific disputes and as a part 
of labor relations law in the form of 
the boards of inquiry incorporated 
into the national emergency procedure 
of the Taft-Hartley Act.” 


[The End] 





“See Louis L. Jaffe and William G. Rice, 
Jr., Report on the Work of the National De- 
fense Mediation Board, United States Depart- 
ment of Labor, Bulletin No. 714 (Washington, 
D. C., Government Printing Office, 1942), 
for details on specific disputes to which the 
fact-finding procedure was applied. 
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“For an analysis of the effectiveness of 
these boards of inquiry for settling labor 
disputes, see this author’s article “Ten Years 
of the National Emergency Procedure,” 9 
LaBor LAw JourRNAL 227 (March, 1958). 
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The Statutory Regulation 


of Union Security in Latin America 
By MICHAEL DUDRA 





Unionism is in general much weaker in Latin America than it is in the 
United States. The right to belong to unions and bargain collectively 
is formally guaranteed and protected in the constitutions and legisla- 
tion of the Latin-American countries. The question as to whether unions 
can insist on union security clauses in collective agreements has been 
answered differently in the labor laws of the individual countries, as 
Mr. Dudra points out in this examination of the rules of each country. 





N THE CONTROVERSY over the issue of voluntary unionism v. 

compulsory unionism in this country—the issue of the union shop v. the 
right-to-work laws—-we very seldom make reference to the pertinent 
foreign experience. Our comparative knowledge in this field is usually 
limited to the situation in Europe. We know in general that the issue 
under discussion has been by far less acute in Europe than in the 
United States and that in most European countries union security 
clauses in collective agreements are outlawed either by statutory regu- 
lations (France, Austria, Belgium, Holland, Denmark, Greece, Luxem- 
burg, Ireland) or by master agreements reached between the central 
federations of employers’ and workers’ associations (the Scandinavian 
countries).’ 

The advocates of the union shop in this country usually attach 
very little significance to the European experience. They argue that 
in the majority of the industrial European countries the unions are 
much older and stronger than their American counterparts and that 
the European employers in general recognize them and bargain with 
them in good faith as a matter of fact, without any legal compulsion. 
Under such circumstances, the unions in Europe hardly need any 


‘In Switzerland, the Act of September 28, 1956, prohibits compulsory union- 
ism, but it permits instead the system of “union security,” under which workers 
who benefit from a collective agreement but do not want to belong to the con- 
tracting union may be required to pay their proportionate share of the costs of 
collective bargaining. Germany has no specific statute either permitting or pro- 
hibiting union security clauses. However, it is generally considered that the 
present Constitution of the Western German Republic (Article 9 III]) guarantees 
not only the right to belong but also the right not to belong to a union. Under 
the common law of the United Kingdom, not only union security clauses but also 
“vellow dog” contracts are still legal. It is difficult to say anything definite on 
the subject under discussion with regard to Italy, since this country has, as yet, 
no law on the books regulating trade unions and it seems that there has been no 
occasion for testing the issue otherwise. 
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The author is professor of economics, St. Francis 


College, Loretto, Pennsylvania. 


He gratefully ac- 


knowledges the information received from the United 
States labor attaches and labor reporting officers 
in Latin America, only some of whom are mentioned 
by name in the footnotes. The basic source of infor- 
mation for this study was the International Labor 
Office's Report of the Committee on Freedom of Em- 
ployers’ and Workers’ Organizations (March, 1954). 





union security clauses in collective 
agreements as a protection for their 
existence and strength.’ 


Granting the validity of the arguments 
regarding the situation in Europe—at 
least to a large extent—it should be of 
special interest to us to find out how this 
controversial problem has been solved in 
other countries, particularly in those 
with relatively younger and weaker 
labor movements like, for example, our 
neighboring countries in Latin Amer- 
ica. The trade union movement in 
these countries, where monocultural 
agriculture or agriculture and one 
other extractive industry are still 
dominant in most national economies 
and where only a few countries have 
made considerable industrial progress 
in recent years, must be of relatively 
recent origin and certainly cannot, 


by any .means, be as strong as its 
counterpart in the United States. As 
a matter of fact—with the exception 
of Argentina (the country with the 
oldest trade union movement in Latin 
America), with over 4 million union 
members; Brazil with over 2% mil- 
lion; Mexico with 2% million; and 
Cuba with over 1 million—the union 
membership in most Latin-American 
countries is as yet of negligible, or 
even microscopic, proportions.® 

The present article proposes to under- 
take a brief examination of the legal 
provisions regulating the question of 
union security clauses in collective 
agreements in Latin America. How- 
ever, we shall first discuss briefly the 
positive freedom of association in these 
countries. 








* For the discussion of voluntary v. com- 
pulsory unionism in Europe, see the follow- 
ing writings: Kurt Braun, The Right to 
Organize and Its Limits (Washington, D. C., 
The Brookings Institution, 1950); Georges 
Spyropoulos, La Liberté Syndical (Paris, 
R. Pichon et R. Durand-Auzias, 1956); 
Arthur Lenhoff, “The Problem of Com- 
pulsory Unionism in Europe,” 5 American 
Journal of Comparative Law (Winter, 1956), 
pp. 18-43; Jean T. McKelvey, “The ‘Closed 
Shop’ Controversy in Postwar Britain,” 
Industrial and Labor Relations Review, July, 
1954, pp. 550-574; Michael Dudra, “The 
Swiss System of Union Security,” 10 LaBor 
Law Journat 165 (March, 1959); Georges 
Spyropoulos, “Le Monopol Syndical d’Emploi 
et la Protection de la Liberté Syndicale,” 
Droit Social (Paris), May, 1956, pp. 264-281. 
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*The estimates of total union member- 
ship in some of them run in such numbers 
as: Costa Rica—9,600; Dominican Republic 


—68,000; Ecuador—76,000; El Salvador— 
13,000; Haiti—3,500; Honduras—30,000; Nic- 
aragua—9,000; Panama—1,600; Paraguay— 
45,000. The figures are taken from: Direc- 
tory of Labor Organizations, Western Hemis 
phere, United States Department of Labor, 
Office of International Labor Affairs (Wash- 
ington, 1958). See Robert J. Alex- 
ander, “Unions in Latin America and the 
Caribbean Area,” International Labor Direc- 
tory and Handbook (New York City, Fred- 
erick A. Praeger, 1955); Roberto Vernengo, 
“Freedom of Association and Industrial Re- 
lations in Latin America,” /nternational Labor 
Review, May and June, 1956, pp. 451-482, 
pp. 592-618. 
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also: 





Today practically all Latin-Ameri- 
can constitutions guarantee not only 
freedom of association in general, but 
also—separately and expressly—free- 
dom of association for workers.* Thus, 
the right to form unions, to belong 
to them and to participate in their 
legitimate activities has been anchored 
in the basic law of these countries. 

This right has been implemented 
in the labor codes or labor acts of the 
individual countries, which not only 
restate the workers’ right to organize, 
but also contain provisions interided 
Such provisions, the 


to protect it. 
purpose of which is to prevent the 
employer from resorting to discrimina- 
tory measures against organized work- 


ers with regard to employment, range 
from general clauses prohibiting any 
interference with freedom of associa- 
tion in some countries to more de- 
tailed regulations specifying the main 
instances of “unfair labor practices” 
in employment in others, with specific 
penalties (usually fines) provided in 
each case. A number of Latin-Ameri- 
can countries also specifically prohibit 
union domination on the part of the 
employer and impose on employers 
the duty to bargain collectively when- 
ever requested to do so by unions. 
The 
legislation of 
countries is a special protection ac- 
corded to union leaders and organ- 
izers—the so-called union immunity 
(el fuero sindical). Under these pro- 
visions, union officials and workers 
who are in the process of forming a 
union cannot be discharged or trans- 
ferred to another employment nor can 


feature of the 
Latin-American 


characteristic 
most 


their conditions of work be changed 
to their detriment without the previ- 
ous authorization of a labor judge. 
Such a preventive legal provision is 
obviously a much more effective meas- 
ure for protecting union officials and 
organizers against reprisals on the 
part of employers than are mere re- 
pressive regulations providing penalties 
in the case of unfair discharge, since 
the real for discharge are 
seldom openly stated. 


reasons 


Thus, the positive freedom of asso- 
ciation for workers—the right to be- 
long to unions and to bargain collectively 

is formally guaranteed and protected 
in the constitutions and labor legisla- 
tions of the Latin-American countries. 
In incorporating these legal principles 
in their national laws, the Latin- 
American countries followed uniformly 
the standards established in the reso- 
lutions adopted by the American Re- 
gional Conference in Mexico City in 
1946 ® and in the relevant conventions 
adopted by the International Labor 
Conferences in 1948 and 1949.° 


No such uniformity can be found 
in the provisions dealing with the 
negative freedom of association, that 
is, with the right not to belong to a 
union. Here, diversity replaces uni- 
formity. The question as to whether 
unions can insist on union security 
clauses in collective agreements, ac- 
cording to which all employees in the 
establishments covered by such agree- 
ments must belong to unions, has been 
answered differently in the labor laws 
of the individual Latin-American coun- 
tries. In this respect they again follow 





*This has been done largely in conformity 
with the resolution (No. 5) adopted at the 
American Regional Conference held in Mexico 
City in 1946, which recommended that “the 
American States should guarantee freedom 
of association in their constitutions.” See: 
Third Conference of American States Mem- 
bers of the International Labor Organization, 
Record of Proceedings, Mexico City (inter- 
national Labor Office, Geneva, 1946), p. 281. 
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* For the text of these resolutions, see the 
source indicated in footnote 4. 

*Convention No. 87, Concerning Freedom 
of Association and Protection of the Right 
to Organize, and Convention No. 98, Con- 
cerning the Application of the Principles of 
the Right to Organize and to Bargain Col- 
lectively. See ILO, The International Labor 
Code 1951 (Geneva, 1952), Vol. 1, pp. 689- 
700. 
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the rule laid down by the International 
Labor Organization, to which all Latin- 
American countries belong. This in- 
ternational body took the stand that 
the protection of the negative freedom 
of association—that is, the protection 
of the worker who does not want to 
be organized and, thus, acts against 
his self-interest—could not be prop- 
erly considered as one of the functions 
of the International Labor Organiza- 
tion. Consequently, this question has 
‘been left subject to the rules of na- 
tional labor legislations, whatever 
these rules might be.’ 


An examination of these rules in 
the individual countries follows. 


Jurisdiction Permitting 

Union Security Clauses—Mexico 
Mexico is the only country in Latin 

America which—as the United States 

and Canada—expressly sanctions union 

security clauses in collective agree- 

ments. The Federal Labor Act of 


August 18, 1931,° provides that “it 


shall not be lawful to compel any 
person to become a member of an 
association or to refrain from doing 
so” (Section 234) and that “an indus- 
trial association shall not em- 


ploy coercion against employees who 
are not members in order to compel 
them to become members of the as- 
sociation.” (Section 249.) 


However, this general prohibition 
directed against compulsory methods 
of recruiting union members (coercion, 
threats, etc.) does not preclude union 
security clauses in collective agree- 
ments, according to which workers 
who want to be employed in the 
establishments covered by such agree- 
ments must belong to the union. This 
is clearly stated in Section 49 of the 
labor act, which reads: “Collective 
contracts of employment may include 
a clause by which the employer binds 
himself not to admit to employment 
any persons who are not members of 
an industrial association.” This is 
stated with the reservation that “this 
clause, and others which establish 
privileges in favor of members of an 
industrial association, shall not be ap- 
plied to the detriment of employees 
who are not members of the contract- 
ing association and were already em- 
ployed by the undertaking at the time 
when the contract was concluded.” 


The above provision is supplemented 
by Section 236 of the labor act, which 





*The American Regional Conference held 
in Mexico City in 1946 expressly stated in 
its resolutions that although “the law should 

prohibit on the part of the em- 
ployer all acts designed to 
exert any kind of pressure upon a worker 
with the object of compelling him to join 
or not to join a certain trade union . . . it 
should however be understood that a clause 
in a collective agreement requiring compul- 
sory membership in a certain trade union, 
not only as a condition precedent to em- 
ployment but also as a condition of con- 
tinued employment, is not barred by this 
resolution.” 

See the source indicated in footnote 4, p. 
283. 

The same wording was retained in the 
Resolution Concerning Freedom of Asso- 
ciation and Protection of the Right to Or- 
ganize and to Bargain Collectively, adopted 
by the International Labor Conference in 
Geneva, in 1947. See ILO, The Interna- 
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tional Labor Code 1951 (Geneva, 1952), Vol. 
II, pp. 29-33. Conventions No. 87 and No. 
98 (quoted in footnote 6), adopted by the 
International Labor Conferences in 1948 and 
1949, while protecting the positive freedom 
of association, did not make any reference 
to the negative freedom of association. The 
official view on this matter is expressed in 
the following statement made by the com- 
mittee on industrial relations set up by the 
International Labor Conference to deli- 
berate this question: “ the Convention 
(98) could in no way be interpreted as 
authorizing or prohibiting union security 
arrangements, such questions being matters 
for regulation in accordance with national 
practice.” See ILO, Record of Proceedings, 
International Labor Conference, 32nd Session, 
Geneva, 1949 (Geneva, 1951), Report of the 
Committee on Industrial Relations, p. 468. 

‘International Labor Office, Legislative 
Series (hereafter cited L. S.) 1931—Mex. 1. 
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specifies: “Any industrial association 
of employees shall be entitled to re- 
quest and obtain from the employer 
the dismissal from employment of any 
of its members who resign or are 
expelled from the union, provided that 
the relevant contract contains the 
clause excluding non-union labor.” 


The policy of encouraging union 
membership on the part of the Mexican 
Government is also reflected in Sec- 
tion 111(1) of the act (as amended by 
the Act of December 31, 1956°), pro- 
viding that among the duties of an 
employer shall be, “other conditions 
being equal, to give preference 
to members of industrial associations 
over those who are not members, even 
where there is no contractual relation- 
ship between the employer and the 
industrial association concerned.” 


Jurisdictions Prohibiting 
Union Security Clauses 


In contrast to the situation in Mexico, 
a large number of Latin-American 
countries expressly prohibit compulsory 
unionism in the form of union security 
clauses. El Salvador is one of them. 


El Salvador 

Decree No. 353 of August 21, 1951, 
respecting industrial associations,’® pro- 
vided that unions in El Salvador “shall 
not undertake any activities tending to 
restrict liberty of employment or indi- 
vidual liberty, and especially any 
action to prevent nonmembers by 
threats or violence or other means apart 
from legitimate propaganda or persua- 
sion to join the organization, or to 
obstruct members by such means from 
leaving the association or joining an- 
other association.”’ (Section 23.) 


Any doubts which might have existed 
as to the validity of union security 
arrangements under the above provi- 


sion were definitely dispelled by De- 
cree No. 630 (Law on Collective 
Bargaining) of April 2, 1952,"* Section 
16 of which reads: “Any closed-shop 
clause in a collective agreement shall 
be null and void and the employer 
may therefore employ in his under- 
taking workers not belonging to the 
union.” 


Panama 


The Labor Code of Panama of No- 
vember 11, 1947,'* guarantees in gen- 
eral terms the positive, as well as the 
negative, freedom of association for 
workers by providing that “it shall 
not be lawful to compel any person 
to become a member of an industrial 
association or to refrain from doing 
so” (Section 280) and that “the em- 
ployer shall not compel an 
employee by force or any other means 
or constrain him to become a member 
or to refrain from becoming a member 
of a particular industrial association.” 
(Section 58.) 


Restrictions similar to those im- 
posed on employers are also pre- 
scribed for unions which “shall not 
restrict liberty to work by 
preventing persons who are not mem- 
bers from performing their work or 
by compelling nonmembers, by threats 
or violence or by methods other than 
propaganda and persuasion, to become 
members of the association, or by 
preventing its members, by the same 
methods, from leaving the association 
or becoming members of another as- 


sociation.” (Section 293.) 


Finally, the labor code adds: “A 
collective contract of employment shall 
not contain any clause excluding from 
employment an employee who is not 
a member or ceases to be a member 
of an industrial association.” (Section 
279.) 





°L. S. 1956—Mex. 2. 
*L.S. 1951—Sal. 3. 


/Union Security in Latin America 


*L. S. 1952—Sal. 1. 
= L. S. 1947—Pan. 1. 





Costa Rica 


The Costa Rican Labor Code of 
August 27, 1943,"° states that “it shall 
not be lawful to compel any person 
to become a member of an association 
or to refrain from doing so” (Section 
271) and that “any clause which com- 
pels the employer to replace employees 
at the request of the association of 
employees, or any other clause which 
is manifestly prejudicial to employees 
who are not members of an associa- 
tion, shall be invalid.” (Section 58(f).) 


Of special interest is the provision 
of Section 280 of the code which reads 
as follows: “On the application of the 
competent Ministry of State, the labor 
courts shall order the winding up of 
an industrial association if evidence 
is furnished in court that it 
employs manifest coercion against 
other persons in order to compel them 
to become members of the association 
or to hinder them in their legitimate 
work.” 


Nicaragua 

The positive, as well as the nega- 
tive, freedom of association is assured 
in general terms in Sections 190 and 
16 of the Nicaraguan Labor Code of 
January 12, 1945,%* which stipulate: 
“It shall not be lawful to compel any 
person to become a member of a union. 
It shall not be lawful to require an 
employee or any other person to re- 
frain from becoming a member of a 
union which he wishes to join.” The 
sections also stipulate that “the em- 
ployer shall not compel an 
employee to become a member of or 


to resign from an industrial associa- 
tion to which he belongs.” 

To this is added a specific provision 
to the effect that “the so-called ‘closed 
shop’ clause shall be unlawful, i. e., a 
clause which excludes from employ- 
ment persons who are not members 
of or who have ceased to be members 


of a union.” (Section 193.) 


Dominican Republic 


The Dominican Labor Code of June 
11, 1951,%° stipulates that “no em- 
ployer shall exert influence on 
employees to induce them to join or 
refrain from joining a trade union 
or to withdraw from or remain a 
member of a trade union” (Section 
43) and that “no industrial association 
shall directly or indirectly restrict the 
freedom to work or take any steps 
to compel any employee or employer 
to be a member of the association 
or to remain therein.” (Section 306.) 


The following two additional pro- 
visions of the code made it doubly 
clear that arrangements for making 
employment dependent on union mem- 
bership are illegal in the Dominican 
Republic. Section 307 provided: “No 
employee or person applying for em- 
ployment shall be required to refrain 
from entering an association or to 
apply to be a member thereof.” ** Sec- 
tion 95 reads as follows: “Any clause 
purporting to impose on the employer 
any of the following obligations shall 
be illegal and consequently null and 
void: (1) to admit no person as an 
employee who is not a member of a 
trade union; (2) to give preference to 





*L. S. 1943—C. R. 1. 

*L.S. 1945—Nic. 1. 

*L.S.1951—Dom, 1. 

* This section has been amended by Law 
No. 4958 of July 19, 1958. The present text 
of Section 307 is almost identical with the 
corresponding text of the Wagner Act per- 
taining to the “employers’ unfair labor prac- 
tices.” It imposes on employers the duty 
to bargain collectively and prohibits the 
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domination of unions and any discrimination 
against employees for their union member- 
ship or activities, leaving the protection of 
the negative freedom of association for em- 
ployees to Section 95. The text of this 
amendment, and some other information, 
has been kindly supplied by Charles L. 
Hogan, counselor of the United States 
Embassy for Economic Affairs in Ciudad 
Trujillo. 
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members of a trade union in the mak- 
ing of contracts with employees; (3) 
to dismiss any employee who ceases 
to be a member of a union.” 


Guatemala 


Similar provisions of a somewhat 


repetitive nature are contained in the 
Labor Code of Guatemala of February 
8, 1947.17 

Section 62(c) provides that the em- 
ployer shall not “compel or endeavor 
to compel an employee, by any means 
whatsoever, to withdraw from the 
lawfully constituted industrial asso- 
ciation or group to which he belongs 
or to enter any such association or 
group.” 

Section 53(c) stipulates that “Any 
clause by which the employer binds 
himself not to admit to employment 
any persons who are not members of an 
industrial association shall be invalid.” 


Section 209 starts with the general 
proposition that “a person shall not 
in any case be compelled to become 
a member of an association” and then 
adds once again that “any clause which 
makes it compulsory for a person to 
become a member of an industrial 
association or which penalizes any 
any such 
and void 


leaves 
null 


because he 
shall be 


person 
association 
ipso jure.” 

A provision similar to that of Costa 
Rica is contained in Section 226 of 
the labor code, which stipulates: “If 
so requested by the Ministry of Labor 
and Social Welfare the labor and 
social welfare tribunals may order the 
winding up of an industrial associa- 
tion if it is established by the legal 
proceedings that the association 
exercises manifest violence against 
other persons in order to compel them 
to become members of the association 
or to prevent them from carrying on 
their legitimate work.” 


Argentina 

The positive and the negative free- 
dom of association for workers is 
guaranteed and protected by Legisla- 
tive Decree No. 9270 of May 23, 1956,** 
containing rules for the formation of 
industrial associations of employees 
in post-Peronian Argentina. 

Section 29 of the decree enumerates, 
in a manner similar to the relevant 
provisions of the Wagner Act, em- 
ployers’ unfair labor practices. Apart 
from such prohibited practices as a 
refusal to bargain collectively or at- 
tempts to dominate a union, an em- 
ployer would be guilty of an unfair 
labor practice if he tried “to impede 
or hinder an employee from joining 
an industrial association by means of 
gifts or promises or to make nonmem- 
bership a condition of his engagement, 
continued employment, advancement 
or enjoyment of benefits; . . . to 
encourage an employee by any such 
means to join an industrial associa- 
tion ; to take reprisals against 
an employee on account of his trade 
union activities or because he has 
acted as a plaintiff or witness or has 
otherwise taken part in proceedings 
relating to unfair practices; . . . to 
dismiss, suspend or change the con- 
ditions of employment of an employee 
with a view to preventing or imped- 
ing his exercise of the rights men- 
tioned in this Legislative Decree.” 

Thus the only difference between 
the employers’ unfair labor practices 
contained in the Wagner Act and 
those enumerated in the Argentinian 
Labor Act is that, while the Wagner 
Act permits the union shop in a re- 
stricted form, the Argentinian labor 
legislation protects equally the positive 
as well as the negative freedom of 
association and does not permit any 
forms of union security which would 
make employment dependent on union 
membership. 





*L.S. 1947—Guat. 1. 
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Colombia 


The right not to belong to a union 
is protected equally with the right to 
form and to belong to unions by the 
Colombian Labor Code of August 5, 
1950 (as amended).’® 


The relevant provisions pertaining 
to the protection of the negative free- 
dom of association read as follows: 
“Every industrial association shall be 
an association which employees may 
join freely and from which they may 
resign freely.” (Section 375(1).) “It 
is forbidden for any industrial asso- 
ciation to interfere either directly or 
indirectly with freedom of employ- 
ment.” (Section 395.) “It is for- 
bidden for any industrial association 
of any kind whatsoever .. . to 
compel employees either directly or 
indirectly to join the association or 
to withdraw from it.” (Section 396 


(b).) Also relevant are provisions 
contained in Sections 60 and 61 of the 
code, which prohibit employers and 


individual employees from interfering 
in any way with the free exercise of 
the right of association in its positive 
and negative aspects. 


Thus the closed shop and other 
arrangements in collective agreements 
providing for compulsory union mem- 
bership are outlawed in Columbia. 
However, this country recently adopted 
an amendment to the labor code, which 
provides that nonorganized workers 
who wish to benefit from the terms 
of a collective agreement in effect in 
the establishment where they work 
shall pay 50 per cent of union dues 
to the union.*® This unique system, 
prohibiting compulsory unionism but 
permitting the payment of the pro- 
portionate share of the costs of col- 


lective bargaining by those workers 
who do not want to belong to unions 
but who benefit from collective agree- 
ments, puts Columbia in a class by 
itself in this respect." 


Cuba 

The situation in Cuba is somewhat 
similar. The Cuban Labor Law of 
November 7, 1933 ** provides that “it 
shall not be lawful to compel any 
person to become or abstain from 
becoming a member of an industrial 
association” and that “every stipula- 
tion in an agreement tending to render 
this prohibition nugatory by the im- 
position of a penalty or in any other 
manner shall be null and void.” (Sec- 
tion III.) “Further, it shall not be 
lawful for an industrial association 
to compel non-union employees to 
join an association.” (Section IV.) 


Under these provisions, compulsory 
unionism is illegal in Cuba. However, 
under a series of legislative enact- 
ments passed in the first half of this 
decade, employers in the major sec- 
tors of manufacturing, trade, trans- 
portation and service industries are 
legally required to deduct union dues 
amounting to 1 per cent of workers’ 
payroll earnings. This compulsory 
check-off is applicable to all production 
and clerical workers in these branches 
of the national economy, whether they 
are union members or not. The sums 
deducted by employers are paid in 
prescribed varying proportions to the 
Confederation of Cuban Workers (the 
only national workers’ confederation 
in Cuba), the appropriate federation 
and the local union.** 


Currently, the council of ministers 
is considering a project of law, sub- 





*L. S. 1950—Col. 3, A, B. 

* Legislative Decree No. 0018 of Febru- 
ary 6, 1958 (Diario Official, February 18, 
1958). This information was received from 
Robert A. Hurwitch, labor attaché at the 
American Embassy in Bogota. 
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time in Switzerland. See Michael Dudra, 
“The Swiss System of Union Security,” 
10 Laspor LAw Journav 165 (March, 1959). 

* L. S. 1933—Cuba 2. 

™ See Monthly Labor Review, August, 1955, 
p. 916. 
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mitted by the Confederation of Cuban 
Workers, which would extend this 
system to all other branches of eco- 
nomic activity.** 


Jurisdictions Without Specific 
Statutory Provisions 


The third group to be analyzed in 
this article consists of the countries 
which have no express provisions 
pertaining to union security clauses, 
and in which, consequently, such 
clauses may be considered legal or 
illegal depending on the interpreta- 
tion of the existing general legal state- 
ments having certain bearing on the 
question under discussion. In many 
of these countries, unionism and col- 
lective bargaining are still only a negli- 
gible feature in the national economies, 
and thus union security has not been 
much of an issue. 


All of these countries guarantee and 
protect, to a larger or lesser degree, 
the positive freedom of association 
for workers—that is, the right to form 
and to belong to unions. Also, prac- 
tically all of them declare in a general 
way, either in their constitutions or 
in the labor statutes, that nobody may 
be compelled to belong to an associa- 
tion. However, such general state- 
ments with regard to the negative 
freedom of association do not neces- 
sarily mean that union security 
clauses, which constitute only an in- 
direct compulsion to belong to a 
union, are ipso facto outlawed. 


This fact is best illustrated by the 
legal provisions regarding this ques- 
tion which were in effect until re- 
cently in the first two countries to be 
described in the following lines. Both 
countries had, and still have, a general 
statement to the effect that no person 
shall be compelled to belong to an 


association. At the same time, one of 


them had a specific provision prohibit- 
ing union security clauses and the 
other had a provision expressly sanc- 
tioning such clauses as an exceptional 
form of compulsory unionism. 


Haiti 

The first of these countries is Haiti. 
The Haitian Constitution of 1950 *° 
provided in Article 25: “No person 
shall be compelled to join an associa- 
tion or political party.” 

At the same time, the Act on Indus- 
trial Associations of July 19, 1947,* 
contained the following provision: 
“No person shall be compelled to join 
or to refrain from joining a union. 
Any clause or agreement to the con- 
trary effect shall be deemed to be ipso 
jure null and void.” (Section 5.) It 
also contained this provision: “The 
Secretary of State for Labor may sus- 
pend the operation of a union for a 
period not exceeding 3 months if 
it appears that the union employs 
open violence against persons for the 


purpose of compelling them to join 
the union or of interfering with their 


lawful work.” (Section 17.) 


The new constitution of December 
19, 1957,*7 retains the exact wording 
of the old constitution (now Article 
32) pertaining to the question of the 
negative freedom of association, but 
the above-quoted provisions of the 
Act on Industrial Associations of 
1947, specifically prohibiting union 
security clauses, were deleted from it 
by an amendment of March 2, 1948,*° 
and no reference is made any more to 
such clauses being legal or illegal. 


Venezuela 

By contrast, Venezuela renders an 
example for the fact that a general 
statement protecting persons from 
being compelled to belong to an asso- 








* Letter from Henry S. Hammond, labor 
attaché at the American Embassy in Habana. 
*L.S. 1950—Hai. 3. 


Union Security in Latin America 


*L.S. 1947—Hai. 1. 
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ciation does not necessarily mean that 
union security clauses are automat- 
ically outlawed in such jurisdictions ; 
on the contrary, they may be specifi- 
cally permitted as exceptions to the 
general rule. 


The Venezuelan Labor Code, as 
amended on May 4, 1945, and on 
October 21, 1947,” provides: “It shall 
not be lawful to require or compel 
any person directly or indirectly to 
become a member of an industrial 
association or to refrain from doing 
so.” (Section 169; old Section 165.) 


At the same time, Article 63, para- 
graph 8, of the constitution of 1947 
authorized the inclusion of compul- 
sory union membership clauses in 
collective agreements (“la clausula 
sindical”). Thus, it clearly followed 
that Article 169 of the labor code was 
not applicable in the cases where an 
employer and a union freely agreed 
that employment in the given estab- 
lishment should be dependent on 
union membership. 


At the present time, the constitu- 
tion of 1953 has nothing to say on 
union security clauses; and the labor 
code, as amended in 1945 and 1947, 
is likewise silent on this question, 
although it still contains the general 
statement that “it shall not be lawful 
to require or compel any person di- 
rectly or indirectly to become a mem- 
or to refrain 


ber of an association 


from doing so.” *° 
Honduras 

The Charter of Labor Guarantees, 
promulgated in Honduras on Febru- 


ary 16, 1955,** protects the right to 
belong to unions and states’ briefly 
that “no person shall be compelled to 
join or leave any association by 
threats or violence’ (Article 12), 
without making any reference to 
union security clauses. Likewise, 
nothing is said about such clauses in 
the Collective Agreements Act of 
August 29, 1957.°? 

Under these provisions, most au- 
thorities have assumed that clauses 
providing for compulsory’ union 
membership are legal, since they are 
not expressly forbidden. Unions have 
unsuccessfully sought such clauses in 
collective agreements, but this lack 
of success is due to employer resist- 
ance rather than to any legal bar. 

Recently, a new comprehensive 
labor code, which repeals the fore- 
going labor laws, has been passed by 
the congress and signed by the presi- 
dent. However, this code will not go 
into effect until published in the Na- 
tional Gazette. The new code seems 
to prohibit union security clauses in 
collective agreements, although its 
provisions in this matter are some- 
what contradictory.** 


Bolivia 

The Bolivian labor laws, which 
guarantee and protect the positive 
freedom of association, are completely 
silent on the negative aspects of this 
freedom. They do not state, even in 
general terms, that nobody may be 
compelled to belong to a union. Ref- 
erence here is made to the Generai 
Labor Code of May 26, 1939,** the 
Legislative Decree on the Right of 





*L. S. 1945—Ven. 1; L. S. 1947—Ven. 2. 

*” Up to 1953, many collective agreements 
contained closed shop clauses which were 
expressly sanctioned by the Venezuelan 
Constitution. But even now—according to 
the information obtained by Herbert W. 
Baker, the American labor attaché in Cara- 
cas, from some experts on Venezuelan labor 
law—while the constitution of 1953 is gen- 
erally interpreted as prohibiting union se- 
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curity clauses, a number of collective agree- 
ments containing such clauses are registered 
with the Ministry of Labor. 

“LL. S. 1955—Hon. 1. 

*L. S. 1957—Hon. 3. 


* The information contained in the last 
two paragraphs has been kindly supplied by 
Barney B. Taylor, the American labor 
attaché in Tegucigalpa. 

*L.S. 1939—Bol. 1. 
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Association of February 7, 1944,** the 
Collective Agreements Act of De- 
cember 13, 1956,°° and the Supreme 
Decree No. 5051 (Collective Agree- 
ments) of October 1, 1958.** 
the labor laws on 
security is 


This silence in 
the question of union 
hardly conspicuous in this country 
where collective bargaining is in its 
infancy. 


Ecuador 

Equally silent on union security are 
the labor laws of Ecuador, with only 
some 76,000 union members (popula- 


3,600,000). 


The Ecuadorian Constitution 
vides that no person may be 
pelled to join an organization (Article 
185 g). However, this provision has 
not been implemented in any manner 
labor code promulgated on 
1938,** as amended by a 
1955.39 


tion 


pro- 
com- 


in the 
August 5, 
Decree of November 7, 


Uruguay 

The Constitution of Uruguay states 
that “the law shall promote the or- 
ganization of trade unions, granting 
them charters and providing regula- 
tions for their recognition as juridical 
persons.” (Article 57.) The Decree 
of April 13, 1925,*° entrusts the pro- 
cedure for recognition and registra- 
tion of unions to the Labor Office of 
the Ministry of Industries. 


There is no other law implementing 
the above constitutional provision. 


>L. S. 1944—Bol. 2. 

“ Anuario Legislativo de 1956 (compilado 
por el Oficial Mayor de la Camera de 
Deputados), p. 30. 

* Industrial (a monthly pub- 
lished by the National Chamber of Indus- 
tries), October, 1958, p. 31. The author is 
obliged to Alfred J. Erdos, secretary of the 
United State Embassy in La Paz, for help 
and for other 


magazine 


in locating these sources 
information. 


*L.S. 1938—Ec. 1. 
*® Registro Oficial, December 24, 1955. 
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However, Uruguay has ratified the 
Conventions, adopted at the Interna- 
tional Labor Conferences in 1948 and 
1949, concerning Freedom of Associa- 
tion and Protection of the Right to 
Organize and the Application of the 
Principles of the Right to Organize 
and to Bargain Collectively, and thus 
it may be stated that the positive 
freedom of association for workers 1s 
guaranteed and protected in Uruguay. 


On the other hand, neither the [LO 
conventions nor any specific Urugu- 
ayan labor laws have anything to say 
on the negative freedom of associa- 
tion.” 


Peru 

The Peruvian Constitution stipu- 
lates that “the State recognizes the 
liberty of association.” (Article 27.) 
The Presidential Decree of March 23, 
1936,** provided for legal recognition 
of occupational organizations of em- 
ployers and workers, and the Supreme 
Resolutions of September 27, 1957,* 
and of October 9, 1957,** spelled out 
the requirements for the official rec- 
ognition of unions and the rules to be 
observed in their constitutions. 


Apart from these legal provisions, 
Peru has no labor legislation which 
would deal in any specific manner 
with the positive and negative free- 
How- 


dom of workers’ associations. 
ever, Article 44 of the constitution 
provides that “any stipulation in the 
labor contract which restricts the ex- 
ercise of civil, political, and social 


” Diario Oficial, April 30, 1925. 

“Robert C. 
the American Embassy in Montevideo, states 
in the information he supplied to the au- 
thor that “it might be surmised that the 
general spirit, even of organized labor, would 


Hayes, second secretary of 


regard union security clauses as infringe- 
ment on the freedom of laborers.” 

"Manuel A. Virgil, Legislacion del Tra- 
bajo (Lima, 1937), p. 41. 

“ El Peruano, October 1, 1957 

“ El Peruano, October 11, 1957 





rights is prohibited.” This broad con- 
stitutional provision is generally in- 
terpreted as prohibiting union security 
clauses in collective agreements, al- 
though such clauses, having never 
been included in a collective agree- 
ment, have not been tested in courts. 


Also relevant would be Article 52 
of the civil code, which stipulates that 
members of associations, including 
trade unions, are free to terminate 
their membership whenever they de- 
sire, without the loss of civil, political 
or social rights. Under this provision 
a union could hardly insist that an 
employer discharge an employee who 
had lost his union membership, and 
the closed shop would be unenforce- 
able. 


Thus, it seems that although there 
is no specific law in Peru which would 
expressly prohibit the closed shop by 
name, such a clause would be in viola- 
tion of the spirit of Peruvian law.*° 


Brazil 


The positive freedom of association 
is recognized by the Brazilian Con- 
stitution (Article 159) and is imple- 
mented by the Legislative Decree of 
May 1, 1943 (Consolidation of Labor 
Laws),** guaranteeing and specifically 
protecting this freedom (Articles 511 
and 543). 


As to the right not to join a union, 
the penal code (Article 199) considers 
it a crime, punishable by imprison- 
ment and a fine, to constrain anyone 
“by means of violence or menaces to 
take part or refrain from taking part 
in any given organization or occupa- 
tional association.” This provision 
could hardly be interpreted, however, 
as prohibiting union security clauses 
in collective agreements which (1) 
are voluntarily concluded between 


employers and unions and (2) do not 
involve “violence or menace” in ex- 
cluding nonmembers from employ- 
ment in establishments covered by 
such agreements. 


Such a conclusion would hardly be 
warranted in view of the fact that Ar- 
ticle 544 of the Consolidation of Labor 
Laws provides that “An employee 
who is a member of an industrial as- 
sociation shall be given the preference, 
other things being equal, for admis- 
sion to employment in undertakings 
which operate public services or per- 
form work under contract with a pub- 
lic authority.” This provision would 
rather warrant a conclusion that sim- 
ilar hiring practices in private enter- 
prises would not be objectionable 
from the standpoint of public policy. 
However, as of now, the Brazilian 
labor legislation does not regulate this 
question in any specific manner. 


On the other hand, it should be 
noted that Brazil has the unique sys- 
tem of compulsory annual deductions 
of one day’s pay for every worker 
whether a union member or not- 
excepting those in government, agri- 
culture, and domestic service.*’ This 
“trade union tax” (“imposto sindical’” ) 
is deducted by employers and trans- 
ferred to the Bank of Brazil which, 
in turn, credits stated varying propor- 
tions to the local union, to the appro- 
priate federation and confederation, 
and to a special social union fund 
administered by the Minister of Labor. 
The social union fund must be used 
for purposes relating to “the general 
interests of the national organized 
labor movement or social welfare 
work among the workers.” Similarly, 
the funds obtained by the unions from 
the “trade union tax” must be applied 
for such purposes as the establish- 





“ The interpretation of the constitutional 
and civil provisions pertaining to the ques- 
tion under discussion was supplied by John 
J. Crowley, Jr., second secretary of the 
American Embassy in Lima. 
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certain segments of the national economy, 
although its general coverage is currently 
considered. 
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ment of employment services, coop- 
eratives, med’ zal and legal aid, schools 
and libraries, recreation, etc.—all of 
which are “functions delegated to the 
unions by the Public Power.” Regu- 
lar union activities must be financed 
by the local unions’ dues which, of 
course, are collected only from union 
members.** 


Paraguay 

Paraguay, with only some 45,000 
workers belonging to the Confedera- 
tion of Paraguayan Workers (the 
only existing trade union federation), 
is noted for the lack of any compre- 
hensive legislation regulating 
labor-management relations, 


basic 


The Paraguayan Constitution guar- 
antees the right “to associate for legal 
purposes” (Article 19), and the De- 
cree on the Right of Association of 
March 12, 1931,4° established the 
workers’ freedom of association in a 
general way, without spelling out any 
specific measures protecting the posi- 
tive freedom nor dealing in any way 
with the negative freedom of associa- 
tion. 


However, the National Department 
of Labor has ad hoc 
“resolutions,” having the force of law, 
dealing with the question of union 
security in individual collective labor 
disputes. The examination of these 
resolutions reveals that, while the 
department has been inclined to go so 
far as to permit unions to recommend 
their members for employment and 
even to make it mandatory for the 
employer to give preference in hiring 
to union members “under equality of 


issued several 


conditions,” union security clauses as 
such are not permitted in this coun- 
try.*° A specific prohibition of such 
clauses in collective agreements is 
intended to be inserted in a labor code 
which is presently under considera- 
tion. 


Chile 

The last country which we include 
in this group, although we are only 
partly justified in doing so, is Chile. 


Under the Chilean labor legislation, 
there are two types of unions in pri- 
vate industry and commerce (public 
employees cannot form unions, and 
agricultural unions, which are unim- 
portant, are regulated by a separate 
law, similarly as in many other Latin- 
American countries). They are works 
or industrial unions (sindicato indus- 
trial) and craft or trade unions (sindi- 


cato professional ). 


“A works union is any union con- 
stituted by wage earning employees 
in one and the same undertaking, fac- 
tory or works. Works unions shall 
consist exclusively of wage earners 
(manual workers, obreros).” (Section 
4.) “A craft or trade union is any union 
constituted by persons carrying on 
the same profession, trade or occupa- 
tion, or similar or related professions, 
trades or occupations (whether of an 
intellectual or manual character—that 
is, whether salaried employees, em- 
pleados, or manual workers, obreros).” 
(Section 5.)* 

The positive freedom of association 
—the right to belong to unions—is, of 
course, equally guaranteed and pro- 
tected regarding both types of unions. 





“The detailed provisions regulating the 
“union tax” are contained in Ch. III, Pt. 
V, of the Consolidation of Labor Laws. 

“L. S. 1931—Para. 1. 

” These resolutions (No. 114 of October 1, 
1946; No. 120 of October 17, 1946; No. 20 
of January 31, 1955; No. 69 of April 11, 
1955; No. 116 of June 30, 1955) are pub- 
lished in Informacitones del Departamento 
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Nacional del Trabajo. The author's attention 
was brought to these resolutions by Gustav 
Sallas, secretary of the American 
Embassy in Asuncion. 

* Sections 4 and 5 refer to Decree 
1030, to consolidate the regulations 
cerning industrial organizations, December 
26, 1949 (L. S. 1949— Chil. 1). 


second 


No. 


con- 





On the other hand, the Chilean labor 
statutes make a distinction between 
works unions and craft unions with 
regard to the negative freedom of 
association (as well as with regard 
to many other aspects).*? 


While no specific provisions con- 
cerning the negative freedom of asso- 
ciation can be found in the labor code 
as far as craft unions are concerned, 
the same code prescribes compulsory 
unionism by force of law in the case 
of works unions. Such unions may be 
formed “in every undertaking, factory 
or works where more than 25 opera- 
tives over the age of 18 years are 
employed (whether male or female).” 
(Section 51.) “At least 55% of the em- 
ployees of the undertaking, factorv or 
works in the locality must agree to 
the formation of a works union.” 
When a works union is thus estab- 
lished and incorporated, all the wage 
earners of the undertaking are deemed 
to be members of the union—that is, 
all the workers employed in the estab- 
lishment at the time when the union 
was constituted and all the employees 
hired thereafter (Section 56).°° 


Conclusion 


The examination of the legal provi- 
sions pertaining to the negative free- 
dom of association in Latin America 
—where unionism is in general much 
weaker than it is in the United States 
and in most European countries and, 
as such, is more dependent on pro- 
tective legislation—reveals a most 


striking fact, namely, the fact that 
out of 20 countries only one country 
specifically permits union security 
clauses in collective agreements. This 
country (Mexico) not only permits 
such clauses (which, however, can be 
made applicable only to new employ- 
ees), but also prescribes that, other 
conditions being equal, the employer 
shall give preference in hiring to 
union members. 


By contrast, as many as nine coun- 
tries expressly prohibit compulsory 
unionism in the form of union security 
clauses in collective agreements (El 
Salvador, Panama, Costa Rica, Nica- 
ragua, Dominican Republic, Guate- 
mala, Argentina, Colombia, Cuba). 
However, Colombia has_ recently 
promulgated an amendment to the 
labor code which provides that non- 
organized workers who wish to ben- 
efit from the terms of a collective 
agreement in effect in the establish- 
ment where they work shall pay 50 
per cent of union dues to the union. 
Somewhat similar is the situation in 
Cuba, where recent enactments pro- 
vide that employers in the major 
sectors of the national economy shall 
deduct union dues amounting to 1 per 
cent of workers’ payroll earnings 
whether the workers are union mem 
bers or not—and transfer them to the 
appropriate unions and their federa- 
tions. The extension of this system 
to the whole 
presently being 
Cuban Council of 


national economy is 
considered by the 


Ministers. Thus, 





* The elimination of these distinctions is 
contemplated in a revised labor code. 

* Sections 51 and 56 refer to the same 
decree, which constitutes a part of the 
Chilean Labor Code. 

A similar system of compulsory union- 
ism is in force in Egypt. Section 5 of Legis- 
lative Decree No. 319 (respecting trade 
unions) of December 8, 1952, provides: “As 
from the moment when the number of mem- 
bers of a staff union (the same as the 
Chilean works union) amounts to 3/5 of the 
total number of workers in the undertaking, 
the remaining workers should be deemed 
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to be members of the union.” In New Zea- 
land, collective agreements and awards made 
by the court of arbitration must include a 
clause to the effect that “it shall not be law- 
ful for an employer bound thereby to em- 
ploy or to continue to employ in the industry 
to which the agreement any adult 
person who is not for the time being a 
member of a union of workers bound by 
that agreement.” See Sec. 16 of the Act 
to Amend the Industrial Conciliation and Arbi- 
tration Act of 1925—I Edward VIII, No 
6, assented to June 8, 1936. 


relates 
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these two countries reject the closed 
shop and similar arrangements pro- 
viding for compulsory unionism but, 
recognizing the fact that the collective 
bargaining activities of unions benefit 
all workers, prescribe the financial 
arrangements under which every 
worker, whether’ a union member or 
not, pays his the costs of 
collective bargaining. 


share of 


Rather heterogeneous is the third 
group—the jurisdictions without spe- 
cific statutory provisions—in which 
we included the remaining ten coun 
(Haiti, Venezuela, Honduras, 
solivia, Ecuador, Uruguay, Peru, 
Brazil, Paraguay, Chile). None of 
these countries has any specific provi 
sions in labor laws either permitting 


tries 


or prohibiting union security clauses 
in collective agreements. However, 
depending on the interpretation of the 
general constitutional, civil and penal, 
as well as of some broadly relevant, 
provisions in the labor legislation of 
these countries, we could eventualiy 
classify each of these countries as 
belonging to one or the other of the 
first two groups—those permitting 
union security clauses and those pro- 
hibiting them. We have not en 
deavored to tackle this task since our 
interpretation would be rather incon 
clusive. As we have said, the union 
movements and collective bargaining 
in most of these countries are in their 
developing stages, and the issue of 
union security has not been of the 
importance which would require its 
definite legal clarification, 

The legislations of two countries in 
this group (Haiti Venezuela), 
which previously had definite legal 
provisions pertaining to union security 
(the first prohibiting and the second 
permitting such clauses), are at the 
present time silent on this question. 
The new Labor Code of Honduras, 
which repeals all the existing labor 
into effect 


and 


laws and which will go 


upon its publication, seems to prohibit 
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union security clauses—although its 
provisions in this matter are some- 
Likewise, the 


what contradictory. 


new Paraguayan Labor Code, which 


is presently under _ consideration, 
would prohibit such clauses. Thus the 
trend seems to be towards an increase 
in the number of countries prohibiting 
compulsory unionism “under union 
security arrangements in collective 
agreements. 

Quite unique is the situation in 
Chile. This country has no legal pro- 
the negative 
freedom of association, as far as craft 
On the other 
pre- 


visions pertaining - to 
unions are concerned. 
hand, the Chilean Labor Code 
scribes compulsory unionism in the 
case of industrial unions, which may 
be formed only within individual un- 
dertakings and which consist exclu- 
sively of wage earners. An industrial 
union may be established in an under 
taking only when at least 55 per cent 
of the employees of the undertaking 
agree to its formation. But once the 
union is thus established, all employ- 
ees in the undertaking are deemed to 
be members of the union. 

Rather unique also is the Brazilian 
system. The labor legislation of this 
country is silent on the question of 
union security in private employment, 
although it provides that union mem 
bers shall be given preference—other 
for admission to 
which 


things being equal 
employment in undertakings 
operate public services or perform 
work under contract with a public 
authority. On the other hand, Brazil 
has the general “trade union tax”’- 
that is, compulsory annual payroll 
deductions of one day’s pay for every 
worker, except those in government, 
and domestic _ service. 
The money thus collected is trans 
ferred to the social union fund admin- 
istered by the Minister of Labor and 
to the appropriate unions, which can 
use it only for financing such activ- 
ities as employment services, cooper- 
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id 


atives, medical and legal aid, schools 
and libraries, recreation, etc.—‘‘the 
functions delegated to the unions by 
the Public Power.” 


We have limited ourselves in this 
article to the discussion of the legal 
provisions pertaining to the question 
of union security in Latin America. 
We have not tried to evaluate the ef- 


fectiveness of these provisions in 
practice. It could be said, in general, 
that the administration and enforce- 
ment of labor laws in Latin America 
are somewhat deficient and that, in 
many cases, there are wide discrep- 
ancies between law and practice; in 
some cases there are even certain 


contradictions among various legal 
provisions.” [The End] 





THREE AVENUES TO LABOR UNION DEMOCRACY— 
Continued from page 284 





democratic duty of union leaders to 
await the lead of members in the in- 
novation of ideas relating to collective 
bargaining techniques, political goals 
and organizational expansion. 

The three devices discussed here 
have varying potentials. Reform from 
within promises little in the way of 
substantial correction of the difficul- 
ties identified by the McClellan Com- 
mittee. The reason for this is that 
reform is almost inevitably a national 
union responsibility, and those nationals 
which need reform are not likely to 
houseclean their own officers out of 
existence. In some cases, constitu- 
tions permit corruption and provide 
the techniques for forestalling internal 
improvement. The _ public-review- 
board concept appears to have the 
most promise if ever adopted on a 
large scale. 

The use of state courts in civil ac- 
tions for damages poses the threat 
that punitive, rather than curative, 
methods will be used in the search 
for democratic union practices. If 
some restriction is not imposed on the 
ability of unfriendly juries to award 
punitive damages against union 
treasuries, society may see the gradual 
expansion of the judicial process at 
the expense of the administrative 
process—despite the fact that legisla- 
tures have created specific adminis- 


trative agencies in the field of labor 
relations to guard against the ex- 
cesses and inadequacies of the courts. 

The limitations of the unions and 
of the courts leave the job of labor 
reform with the legislatures, where 
it rests more comfortably. It is prob- 
ably unfortunate, from the public point 
of view, that vested interests prevailed 
in the 1959 Congress and prevented 
separate treatment of the issues of 
labor union internal reform and labor- 
management relations practices. This 
brings about an attitude of hostility 
and/or reluctance toward the enforce- 
ment of the law even from the over- 
whelming majority of unions and 
union leaders who supported legisla- 
tive proposals designed to clean up 
corrupt unions. The act of 1959 
demonstrates once more the political 
impotency of organized labor, but 
raises the interesting possibility of 
marshalling the lagging militancy of 
the union movement. 

On the other hand, many needed 
changes should be effected by the fed- 
eral legislation in the conduct of 
union finances, elections and trustee- 
ships. It is to be hoped that state 
legislatures will look to these reform 
possibilities in enacting state law, 
rather than to the punitive aspects of 
further restricting the economic power 


of trade unions. [The End] 





Fox, “Problems of Labor 
Latin America,” IJnterna- 


*See John S. 
Administraticn in 
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tional Labor Review, March, 1956, pp. 225- 
240. 
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Developments 








Vacations—Right to Take 


Was an employer's discharge of an em- 

ployee justified by the latter's insistence 

on taking a vacation even though he 
knew his doing so would leave the em- 
ployer shorthanded? 

When a route salesman for a bakery 
returned from his deer-hunting vaca- 
tion—without having bagged a deer 
he discovered that he no longer had a 
job. His had been taken 
against the express orders of his em- 
ployer who had urged him to post- 
pone his trip until two other route 
salesmen—one of them also on vaca- 
tion and the other out with a broken 
ankle—had returned to work. Feel- 
ing that he had been unjustly dis- 
charged, the errant Nimrod, through 
his union, sought arbitration of the 
matter before the Wisconsin Employ- 
ment Relations Board. 


vacation 


It appeared that the salesman, em- 
ployed by the bakery for over 19 years, 
had previously secured permission to 
take a week’s vacation during the deer 

with the pro- 
the bargaining 


season in accordance 


cedure outlined by 
agreement: 
“ARTICLE XVII Vacation sched- 
ule shall be posted January Ist and 
bids completed by May Ist and 
shall be bid according to seniority, 
each employee having the right to 
select any week during the year. 
“... [E]mployees who have been 
employed by the Employer for three 
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(3) years shall be entitled to three (3) 
week 
the 


weeks vacation, and the third 
to be taken at the 
Employer.” 


option ot 


About a week before his vacation 
was to have begun, the sales manager, 
realizing that the absence of the sales- 
man wouldjeave the bakery short- 
handed, offered to allow him to take 
off Wednesday through Saturday of 
the week in question if he would work 
Monday and Tuesday. Mindful of the 
“the early hunter gets the 
the salesman replied: “I am 


maxim 
deer,” 
going deer-hunting Monday.” He did 
just that. 

Upon his return he received a no- 
tice of dismissal, mailed on Wednesday 
of the week he left on the trip, be- 
cause of his failure to report for work 
on Monday. 


The union contended that the notice, 
mailed after the salesman had failed 
to report to work, did not constitute 
a proper warning under the contract 
provision that ““The Employer shall 
not discharge or suspend any em- 
ployee, without just cause and shall 
give at least one warning notice of 
the complaint against such employee, 
in writing ” It argued further 
that the salesman had signed for this 
specific week with the employer’s 
concurrence therein; that the employer 
had had sufficient opportunity to ar- 
range its workforce to fit the occasion; 
and that the salesman had therefore only 
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asserted the rights granted him by the 
bargaining agreement. 


In reply, the employer noted that 
the agreement stated that the third 
week of vacation was to be taken at 
its option, and that adequate verbal 
and written notice had been given to 
the effect that he could not take a full 
week off. 

In resolving the dispute, Robert J. 
Mueller cited evidence that a verbal 
agreement existed between the union 
and the employer that there would 
never be more than two employees off 
at one time. Commenting on the fact 
that despite this agreement the em- 
ployer had offered the salesman four 
days off at a time when two sales- 
men were already away from work, 
Mr. Mueller said: “It seems to the 
arbitrator at this point that the Em- 
ployer had done everything in its 
power to reach a workable solution 
and that on the basis of this alone, 
any action the Employer might take 
would be justified. 


“Turning to the merits of the em- 
ploye, however, we find that .. . [the 


had signed up for this 
specific week of vacation in early 
spring. While it is true that the 
contract provides that the third week 
of vacation shall be taken at the op- 
tion of the Employer, the fact that a 
posting procedure is used wherein... 
[the salesman] signed up for this 
specific week and received no objec- 
tion from his Employer thereon oper- 
ates to create at least a minor obligation 
on the part of the Employer to ob- 
serve the choice if possible... . The 
arbitrator is well aware of the fact 
that many times substantial plans 
and preparations are made for vaca- 
tion purposes. He is further aware 
that in deer-hunting, it is usually the 
early hunter who gets the deer. It is 
noteworthy to observe, however, 
that despite the early hunter maxim 
. . . [the salesman] did not get a deer. 
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salesman | 


“The arbitrator is firmly convinced 
that . [the salesman] was wrong 
and used very poor judgment in tak- 
ing such an adamant position as he 
did. Certainly such conduct cannot 
be condoned without some sort of 
penalty.” 

Taking into consideration the sales- 
man’s long period of service with the 
bakery and his admission of poor judg- 
ment on his part, Mr. Mueller held 
that the discharge should be com- 
muted to a disciplinary layoff without 
pay and that he should be reinstated 
without loss of any rights. In ad- 
dition, he ruled that the written notice 
of dismissal should constitute a warn- 
ing notice within the meaning of the 
bargaining agreement for the balance 
of the term of that agreement. 


Technological Change—Layoft 


Did a radio station breach its bar- 
gaining agreement with a broadcast 
engineers union when it laid off an 
engineer and then assigned his work 
to announcers using newly installed re- 
cording equipment? 

According to its agreement with a 
broadcast engineers union, “only en- 
gineers employed under the terms of 
this agreement” could perform certain 
work for a radio station. The duties 
included operating the studio control 
board, playing records and tape re- 
cordings, making tapes for commer- 
cials and operating the transmitter. 

The station employed three persons 
under this agreement—a regular en- 
gineer and a chief engineer, both of 
whom held first class Federal Com- 
munications Commission licenses, and 
a part-time engineer—but after the 
installation of certain automatic equip- 
ment the regular engineer was laid 
off. The new equipment consisted of 
two units; the first was used in mak- 
ing tape recordings, and the second in 
broadcasting the records. After ob- 
taining third-class FCC licenses, the 
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station’s announcers and disc jockeys 
began doing the above-mentioned work 
—recording tapes, playing transcrip- 
tions, and using a microphone situ- 
ated on the first unit of the machine. 


When the union that 
station rehire the engineer, the sta- 
tion’s representatives refused to do so, 
whereupon the matter was submitted 


insisted the 


to arbitration. 

The union contended that the sta 
tion, in assigning the engineer's duties 
to the announcers, had disregarded 
the terms of their agreement, and that 
since the equipment was not completely 
automatic the engineer should have 
been retained to operate it. 

It was the station’s position that 
since the announcers possessed third- 
class FCC and the clause 
outlining the work restricted to en- 
gineers did not define the term “en 
gineers,’ the clause should be construed 
as including both first- and third-class 
engineers. In support of its position, 
the station cited the fact that the 
union had previously recognized the 
development in the broadcasting in- 
dustry of the job of combination an- 


licenses, 


nouncer-engineer. 

According to the award rendered 
by arbitrator Arvid Anderson, disc 
jockeys should not be permitted to 
do their own record spinning. Hold- 
ing that the word “engineers” in the 
work restriction clause could not be 
construed to include combination an 
nouncer-engineers and that the duties 
enumerated could be performed only 
by union members, Mr. Anderson said: 


“.. The Arbitrator is satisfied that 
the limitation on trade jurisdiction 
was placed in the agreement to pro- 
tect the job assignments of persons 
performing broadcast engineering work 
and to prevent the type of work as- 
signment made by the [ station. | 


“The Arbitrator that 
technical improvements may dilute 


recognizes 
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job skills and lessen work require 
ments. But regardless of such changes, 
the trade jurisdiction article of the 
agreement is so all inclusive as to 
cover the work previously per- 


formed by the engineers and now 


performed by the announcers possessed 


of an operators license 

“Since the agreement provides that 
‘Only Engineers employed under the 
terms of the agreement may perform 
aforesaid work such work 
cannot be assigned to persons outside 
of the bargaining unit on the theory 
that they are performing combination 
announcer-engineering work. It is 
therefore, my conclusion that by the 
assignment of this work to announcer 
operators and the layoff of ... [the 
engineer] the . [station] has vio- 
lated the terms of the labor agreement.” 


Mr. Anderson concluded by point 
ing out that although the effect of the 
award might be to saddle the station 
with an unnecessary employee, the 
terms of the existing agreement could 
not be altered to relieve this burden. 
“This,” he stated, “is a matter for 
future collective bargaining to resolve. 
In reaching this conclusion | do not 
award that . [the engineer involved ] 
or any other engineer must be em- 
ployed by ... [the station] when no 
work is in fact available to him in his 
trade jurisdiction. I do award, how- 
ever, that whenever any work in the 
above enumerated four job responsi- 
work must 


bilities is available such 


be given to the engineers.” 


Wages and Payments— 
Reclassification 


Was an employer correct in refusing to 
reclassify an employee performing tasks 
included in a higher pay classification 
than the one in which he was presently 
classified? 


| Editor’s note: Last month’s “Arbi- 
section contained an account 
which the chairman 
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tration” 
of an award in 





of a three-man arbitration board, Joseph 
M. Klamon, answered the above ques- 
tion in the negative. The dispute 
involved a painter, employed by an 
aircraft company, who remained classi- 
fied for pay purposes in “Grade 7,” 
covering employees who applied the 
prime coat to aircraft, even though he 
spent 75 per cent of his time doing 
finish and touch-up work included in 
“Grade 5”—a higher pay grade. Mr. 
Klamon held that “when an employee 
of a lower classification or labor grade, 
Grade 7, is assigned to perform any 
part of the work of a higher classifica- 
tion or grade for any substantial part 
of his daily work load .. . he should be 
advanced to the higher classification 

... The company-appointed mem- 
ber of the board, Hugh P. Quinn, 
disagreed with Mr. Klamon’s decision 
and, at the latter’s request, Mr. Quinn 
sent us a copy of his dissenting opinion, 
the substance of which follows. | 

“We will not attempt to point 
out the many areas in which the 
Award is incorrect. Suffice it to say 
that the Award is contrary to the ac- 
cepted principles of job evaluation 
and classification, misinterprets the 
collective bargaining agreement, is 
an attempt at rewriting the agreement 
contrary to its mandate, and fails to 
answer important contentions of 
[the company. | 


“We would point out, however, that 
in the Award the chairman adopts the 
unique position that performance of 
one job duty entitles an individual to 
a job classification. At pages 52-53 
the chairman states: ‘We find and 
hold that it is only necessary that he 
perform any duty or duties spelled 
out in the Grade 5 that are not in the 
job description of the Grade 7 classi- 
fication provided it is not an inconse- 
quential part of his daily work load, 
or de minimus, but that a substantial 
part of each day is spent doing re- 
touch work.’ 
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“If the chairman feels the man is 
misclassified, he is merely compound- 
ing the problem by requiring reclassi- 
fication to a job which the grievant 
does not perform. Proper job evalu- 
ation cannot exist apart from accurate 
job description. For classification to 
a job an individual must spend a ma- 
jority of his time performing the job 
in question. This does not mean one 
element of the job but enough of the 
collection of duties that it can be said 
he is fulfilling the written job. It is 
a disservice to all concerned to reclas- 
sify an employee to a job which was 
never intended to cover his regular 
duties. 

. While it is uncontroverted that 
the claimant did not have the mini- 
mum experience required for the job 
as evaluated and approved by the 
Union, the chairman fails to recognize 
this problem or even discuss it, al- 
though it was specifically covered 
the brief of ... [the company.] This 
in itself is sufficient to demonstrate 
the impropriety of the Award.” 


Promotion—Written Tests 


Did an employer violate a contract pro- 
vision that promotion was to be based 
on seniority and ability to perform the 
work when it compelled employees to 
take written tests before they could bid 
on new jobs? 


For 22 years, a steel company had 
based promotion of its production and 
maintenance employees on their abil- 


year it in- 


ity and seniority, but last 
only 


stituted a system under which 
those employees who could pass cer- 
tain written tests were promoted. The 
union representing the employees filed 
a grievance, Claiming that the new pro- 
cedure was contrary to the bargaining 
agreement which provided that, after 
job openings were posted and bid for, 
promotion was to be based on “con- 
tinuous service and ability to perform 
the work.” The union argued further 
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that 22 years of promotion without 
written tests had established this prac- 
tice as a “working condition” which 
the company could not unilaterally 
change. 

The company’s answer to the griev- 
ance went something like this: “We 
have the right, spelled out in the con- 
tract itself, to consider ability as a 
factor in deciding whether to promote 
a man; it follows therefore that we 
have the right to use any reasonabie 
means to determine ability, including 
the giving of tests.” 

Does a company have the right to 
use tests in deciding whom to pro- 
mote ? 


It does, held arbitrator Whitley P. 
McCoy, but the tests “must be tailored 
to the job.” Mr. McCoy first con- 
sidered the union’s argument that pro- 
motion without tests had acquired the 
status of a “working condition” which 
could not be changed without the con- 
sent of the employees. In this con- 
nection he said: 


. Giving tests does not, of itself, 
take from the employees any right 
which they had. They had the right 
to be promoted in line of seniority if 
they had the required physical fitness 
and ability to perform the work on the 
job bid for. They will still have that 
right under the decision here made.” 
suitability of the 
“Tests may be 


Regarding the 
continued: 
given merely where necessary to de- 
termine ability to perform the job 
bid on, arfd in such case they must be 
reasonably adapted to that end. 


tests, he 


“In this case the tests were, in some 
cases, given not to determine ability 
to perform the job bid on. The Com- 
pany admitted that the tests were 
given to bidders for the job of Helper 
on the Vac Arc not to test ability to 
perform that job but to test aptitude 
and capacity for a future promotion 
some day to the job of Operator of the 
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Vac Arc. Obviously this conflicts 
with the Contract. 


“But apart from that rather glaring 
example of improper testing, none of 
the tests given were reasonably neces- 
reasonably adapted to a 
proper end. They were all general 
tests, to determine IQ, Mechanical 
\ptitude, and Clerical Ability. 
They were not prepared to test ability 
to perform the work of any posted 
job—they were not even prepared for 
this Company specifically. I have ex- 
amined the tests, and find they have 
very little relation to finding out the 
ability of a man to fill a particular job. 


sary nor 


“Under the terms of the Contract 
making ‘ability to perform the work’ 
a proper criterion for promotion, only 
such written tests as are necessary to 
determine that may be given.” 

In further support of his finding 
that the company’s giving of written 
tests was in violation of the contract, 
Mr. McCoy cited its refusal to provide 
the union with copies of the tests or 
to inform the employees involved as 
to the method of grading and the 
weight given to the various parts of 
the tests. 


Discipline—Proper Warning 


Did a company have the right to take 
away a day of overtime, which an em- 
ployee had coming, as punishment for 
his alleged failure to observe ‘good 
housekeeping" rules? 


The warehouse employees of a com- 
pany were informed by their foreman 
of the necessity for good housekeep- 
ing, and were told that it was the re- 
each employee to 
replace any stray packing cases which 
he might see. 


sponsibility of 


Noticing four stray cases on the 
floor near a dock plate and realizing 
that one of the fork-lift truck opera- 
tors would come into the area to get 
the plate, the foreman cleverly marked 
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a man’s relationship to things 
—material wealth—no longer de- 
termines his place in society . . . but 
his place in society now determines 
his relationship to things.—Paul P. 
Harbrecht, S. J., in his book Pension 
Funds and Economic Power. 





it with chalk to enable him to deter- 
mine whether the operator who might 
pick up the plate would also pick up the 
cases and put them in place. Later, 
it was discovered that one of the oper- 
ators was using the plate, but that he 
had not picked up the cases. As a 
result, the operator was given a warn- 
ing which went into his employment 
record and was not allowed to work 
overtime on the next day for which he 
was scheduled. In the company rules, 
the correct disciplinary procedure for 
“Carelessness in regard to good house- 
keeping and safety to self or others” 
was outlined as follows: “Ist offense: 
Warning (memo placed on file). Second 
offense: Final warning or suspension.” 

The employee involved filed a griev- 
ance through his union, claiming that 
the proper disciplinary procedures had 
not been followed and arguing further 
that the company’s action violated 
the bargaining agreement’s provision 
that “The Company pledges itself to 
give its employees considerate and 
courteous treatment, and the employees 
in turn pledge themselves to render 
the Company loyal and efficient service.” 

At the ensuing arbitration hearing 
there was testimony by the employee, 
disputed by the company, that he was 
unable to see the cases because his 
vision was obstructed by the fork-lift 
mechanism in front of him. At this 
point, the board of arbitration was 
escorted to the area to see a simulated 
positioning of the dock plate and the 
cases at the time of the incident. 
Chairman Harold T. Dworet sat in 
the driver’s seat and was able to see 
the cases, but felt that the company 


326 


was not justified in assuming that the 
employee had seen them. “In all proba- 
bility ... [the employee] should have 
seen the cases when he went into the 
area to get the dock plate, but it can- 
not be definitely ascertained that he 
did see them. It is well for one per- 
son to assume what another should 
have seen, but certainly nobody can 
definitely say what another person did 
or did not see. Ina case such as this, all 
benefit must be given to the employee. 


“|The foreman] .. . established the 
rule that each employee is responsible 
for replacing any stray cases that he 
may see, but his own action upon see- 
ing these stray cases was not in ac- 
cordance with the rule he established 
inasmuch as he left the cases where 
he saw them without calling them to 
anyone’s attention or replacing them 
in a proper place himself. It would 
have been better for... [the foreman | 
to have complied with the rule he 
The method of marking 
.. [he] did is not con 


established. 
the plate as . 
ducive toward amicable labor relations. 

“The position of the Company that 
it gave full consideration to... [the 
employee’s| statement that he did not 
see the cases is not supported by the 
action it had taken. The action of the 
Company was on an assumption rather 
than proven facts.” 

Mr. Dworet next discussed the com- 
pany’s failure to follow the disciplin- 
ary procedure outlined in its rules, 
saying: “This being . [the em- 
ployee’s] first offense, he should have 
been given no more than a warning 
or a memo placed on file. [nas- 
much as the charges against 
[him] were based on assumption and 
not proven facts the memo placed in 
... [his] file should be removed.” 

In addition, Mr. Dworet ordered 
the company to compensate the em- 
ployee for his loss of earnings or to as- 
sign him to an appropriate amount of 
overtime work. 
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Wages... Hours 








Problems 





FLSA Coverage Restricted 


The construction of a dam for the 
sole purpose of increasing a_ local 
water district’s reservoir capacity is 
not “production of goods for com- 
merce” within the scope of the Fair 
Labor Standards Act, according to a 
five-to-four decision handed down by 
the United States Supreme Court on 
April 4. As a result of this ruling, the 
Court denied the Secretary of Labor's 
petition for an injunction compelling 
the contractor engaged in construc- 
tion of the dam to comply with the 
hours provision of the act. 


A United States district court had 
previously granted the injunction on 
two grounds of coverage under the 
act: (1) Since water from the reser- 
voir was supplied by local users to 
certain instrumentalities of interstate 
commerce (for example, to 
country trucks passing through the 
district), those engaged in building 
the dam were engaged in the pro- 
duction of goods—water—for com- 
merce and (2) since from 40 to 50 per 
cent of the reservoir’s water was sup- 
plied to local industries which pro- 
duced goods for interstate commerce, 
the construction of the dam was an 
occupation “closely related” and “di- 
rectly essential” to the production of 
goods for commerce. The matter 
reached the High Court after a court 
of appeals had reversed the district 
court’s ruling. 


cross- 


Wages . . . Hours 


In holding that the dam’s construc 
tion was not “production of goods for 
commerce,’ the Court cited the 1949 
amendment to the FLSA which re- 
defined this phrase, saying: 

“Before the amendment it was 
provided that ‘an employee shall be 
deemed to have been engaged in the 
production of goods if such employee 
was employed in producing, manu- 
facturing, mining, handling, transport- 
ing, or in any other manner working 
on such goods, or in any process or 
occupation necessary to the produc- 
tion thereof, in any State.’ . The 
amended last clause provides: ‘or im 
any Closely related process or occupa- 
tion directly essential to the production 
thereof, in any State.’ . 


From the more restrictive language 
of the amended clause, the Court in- 
ferred Congressional intent to further 
“undue displacement of state 
domi- 


limit 
regulation of activities of a 
nantly local character.” For an ac- 
tivity to fall within the purview of 
the FLSA, it must closely relate to 
interstate commerce. Included in the 
act’s provisions are those activities 
which constitute interstate commerce 
or production for such commerce. 
“Here, however,” said the Court, 
“neither a facility of ‘commerce’ nor 
a facility of ‘production’ is under 
construction. Operation of the com- 
pleted dam will merely support pro- 
duction facilities; and construction 
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of the dam is yet another step more 
remote. 


“Bearing in mind the cautionary 
revision . [in the 1949 amend- 
ment], and that the focal center of 
coverage is ‘commerce, the combi- 
nation of the remoteness of this con- 
struction from production, and the 
absence of a dedication of the com- 
pleted facilities either exclusively or 
primarily to production, persuade us 
that the activity is not ‘closely re- 
lated’ or ‘directly essential’ to pro- 
duction for commerce.’—Mitchell v. 
H. B. Zachry Company, 39 Lapor 
Cases {] 66,361. 


Indicted Employer Entitled 
to Bill of Particulars 

After a criminal proceeding was 
filed charging an employer with vio- 
lation of the FLSA minimum-wage and 
record-keeping provisions, he moved to 
require the government to submit a 
bill of particulars outlining the spe- 
cific conduct which the government 
sought to punish. The government 
refused to furnish this information 
on the grounds that it was available 
to the employer through his own 
records and that the employer might 
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subject employees who were to be 
called as witnesses to “unseemly 
pressures” if the government were 
forced to disclose their names. 

The United States District Court 
for the Southern District of New 
York granted the employer’s motion: 

“The fact that a defendant 
have some, or even all the informa- 
tion requested, does not necessarily 
defeat his right to a bill of particu- 
lars. The issue on a motion for a bill 
of particulars is what the Govern- 
ment intends to prove upon the trial 
in support of its charge. The defend- 
ant is entitled to this information in 
order properly to prepare to meet the 
charges and to avoid surprise upon 
the trial. The Government’s position 
also disregards the fact that a de- 
fendant is presumed to be innocent 
and hence, that it must be assumed 
‘he is ignorant of the facts on which 
the pleader founds his charges.’ ” 


may 


The court also pointed out that the 
government had failed to set forth 
specific facts to support the charge 
of possible “unseemly pressures’’- 
apart from the fact that it possessed 
ample powers to deal with such a 
situation should the employer “be 
foolhardy enough to attempt it.” 


The court ordered the government to 
submit a bill of particulars contain- 
ing information relating to approxi- 
mately one fourth of the employees 
involved and covering at least ten 
work weeks in each year in which 
the violations were alleged to have 
occurred. 

This information, the 
should include (1) the name of the 
allegedly underpaid employee, (2) the 
week-ending dates in each instance, 
(3) the hours worked, (4) the amount 
that should have been paid and (5) 
the amount which was actually paid. 
—U. S. v. Spur Knitting Mills, Inc., 39 
Lapor CAsEs { 66,252. 
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CURRENT LITERATURE 





in the Labor Field 





Profit-Sharing Vistas 


Profit Sharing in Business and Estate 
Planning. George Byron Gordon. 
Farnsworth Publishing Company, 
Inc., 215 West 34th Street, New York 
1, New York. 1959. $3.50. 


The author, 
underwriting services of the Mutual 
Benefit Life Insurance Company of 
Newark, attempts to 
upon what profit sharing really is and 
what it can accomplish.” He claims 
that profit-sharing is a profit-making 
device that multiplies economic gains 
for everyone because of its powerful 


64 pages. 


director of advanced 


“open vistas 


incentive values and its tangible recog- 
nition of production effort. 


The book is a study of profit-shar- 
ing from the viewpoint of employer 
and employee. It benefits, 
kinds of plans, and financial, legal 
and tax problems. Mr. Gordon’s book, 
a special issue of the Estate Planners 


covers 


Quarterly, is a source of reference 
for attorneys, life underwriters, trust 
othcers and accountants. 


Communism and the Unions 


Communism in American Unions. 
David J. Saposs. McGraw-Hill Book 
Company, Inc., 330 West 42nd Street, 
New York 36, New York. 1959. 279 
pages. $7.50. 

This book deals with the infiltra- 
tion of Communists into the high 
circles of labor unions in this coun- 
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It tells how the Communists en- 
tered the unions in large numbers, 
and it describes the methods they 
used to advance to positions of power 


try. 


through appeals to the rank and file. 
It reveals the the Com- 
munists attained within the CIO and 
the AFL. The book the 
Communists fought in these 
unions and describes the techniques 
The author warns 


successes 


shows how 
were 


used to defeat them. 
against a possible comeback try by 
Communists in the labor unions, but 
is confident that they can be repulsed. 
This is an authoritative and compre 
hensive analysis of “Red” labor activi- 
ties—a movement often characterized 
as one of the greatest threats to de- 
mocracy today. 

The author, David J. Saposs, is a 
distinguished professor of labor re- 
lations. He has a varied background 
in the field, having served in such 
capacities as special assistant to the 
Commissioner of Labor Statistics, chief 
economist for the NLRB, consultant 
to the Coordinator of Inter-American 
\ffairs and economic adviser in the 
labor division of the Marshall Plan. 
This book is a culmination of his 
study of radical groups in the labor 
movement. 


Labor in the West 


Labor and Labor Relations on the 
West Coast. Parts Il and III. Insti- 
tute of Industrial Relations, 201 Cali- 


329 





fornia Hall, University of California, 
Berkeley 4, California. Single copies, 
free; additional copies, 20¢. 

The University of California Insti- 
tute of Industrial Relations has issued 
two more reprint pamphlets on labor 
relations on the West Coast. The 
entire series covers every aspect of 
recent developments in the labor field 
and the bargaining situation. The 
articles originally appeared in the 


May, 1959 Monthly Labor Review. 


Statistics 

The Economic Almanac 1960. Edited 
by J. Frank Gaston. National Indus- 
trial Conference Board, 460 Park Ave- 
nue, New York 22, New York. 19060. 
673 pages. $7.95. 

This is an accurate compilation of 
the latest statistical data concerning 
economic problems and conditions of 
business enterprise. It includes sections 
on subjects ranging from population, 
resources, prices and communica- 
tions to mining, manufacturing, and 
the standard of living. This is a valu- 
able reference guide to anyone con- 
cerned with current economic problems. 


On the Job 


Absenteeism. Marjorie Brookshire. 
Institute of Industrial Relations, 100 
Business Administration-Economics 
Building, University of California, 
Los Angeles 24, California. 1960. 75 
pages. 75¢. 

Work absence is a 
phenomenon observable in 
and unplanned societies alike. 
some societies absenteeism may mean 
lower standards of living; for any 
society absenteeism, however defined, 
represents a cost of production. The 
author gives a brief rundown on ab- 
senteeism around the world, and then 
probes the problem and its causes in 
the United States. 

Professor Brookshire, a member of 
the economics faculty at San Diego 
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world-wide 
planned 
For 


State College, rates absenteeism as 
one of today’s greatest challenges to 
management. She compares the ef- 
fectiveness of the strict disciplinarian 
approach by management to what she 
terms “the broadly constructive ap- 
proach,” concluding that the construc- 
tive approach is more likely to lead to 
positive gain through improved worker- 
attendance and increased morale. She 
offers a seven-point program for in- 
stituting this constructive approach 
to absenteeism—dealing with such 
subjects as the relation of worker- 
benefits to from work, and 
close cooperation with labor unions 


absence 


on the problem. 

Since absenteeism is generally ac 
cepted as a managerial problem, the 
role of unions has been limited to one 
of responding to the type of absentee 
ism control initiated by companies. 
This response usually reflects the 
type of program in use. Professor 
Brookshire points out that a purely 
disciplinary program probably will 
elicit a defensive and protective stand 
by the union on behalf of its member- 
ship. On the other hand, the positive 
approach is more likely to stimulate 
union cooperation in alleviating work 
absence. One chapter outlines the 
areas of agreement and difference on 
the question of absenteeism in recent 
labor-management contract arbitra- 
tion, and could serve as a possible 
guide to management officials in deal- 
ing with this problem. 

In summing up the finds of her 
study, Professor Brookshire observes : 
“At one time it was widely believed 
that most of the fault for a high ab- 
sence rate lay with the workers them- 
selves .... We hear less and less of this 
point of view as social scientists, physi- 
cians, and employers delve more deeply 
into the contributory causes of absences. 
Increasingly we hear less about ‘ab- 
senteeism’ and more about ‘absence 
control.’ As the reasons for absence 
are better understood, the managers 
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of modern industry move to apply 
this new understanding.” 


Labor Leader 

John Riffe of the 
American Labor Statesman. William 
Grogan. Coward-McCann, Inc., 210 
Madison Avenue, New York 16, New 
York. 1959. 256 pages. Hard cover, 
$4.50: soft cover, $1.25. 


Steelworkers: 


This is the inspiring story of a 
Kentucky coal miner who started 
in the mines at the age of 14 
and rose from the ranks of organized 
labor to the executive vice presidency 
of the CIO. The late John Riffe was 
one of labor’s toughest and most suc- 
his life, 


working 


cessful organizers. Late in 
he developed a philosophy which he 
applied to his negotiating activities 
not who is right, but what is right. 
Stressing the idea of a unified nation 
through labor-management unity, he 
went on to become one of our most 
respected and revered labor leaders. 
John Riffe’s story is told by a close 
personal friend and associate, William 
Grogan, the international vice presi- 
dent of the Transport Workers’ Union. 
Mr. tells Riffe 
fought against the age-old idea of 
class struggle between labor and man- 


Grogan how John 


agement, and worked toward the end 
of exploitation of man by man. “John 
Riffe made a decision, lived the truth 
and found a faith,” says Mr. Grogan. 
“He showed men how to step into a 
new dimension.” 


Great Lakes Seamen 

Labor Relations on the 
Charles P. Larrowe. 

Relations Cen- 


Maritime 
Great Lakes. 
Labor and Industrial 
ter, Michigan State University, East 
Lansing, Michigan. 1959. 108 pages. 

Professor Larrowe is a member of 
the research faculty of Michigan 
State’s Labor and Industrial Relations 
Center. In this monograph he pre- 
sents a detailed study of the past 
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history and the present situation of 
organized maritime labor on the Great 
Lakes, pointing out the sharp con- 
trast between the Great Lakes situa- 
tion and the status of labor sailing 
from our coastal ports. 
Larrowe has 
this study to provide a clear picture 
of maritime labor relations on the 
Great Lakes at a time when the open- 
ing of the Seaway 
promises to create a boom in the ship 


Professor prepared 


St. Lawrence 


ping industry of the area. 
Professor Larrowe claims that the 
opening of the seaway and the influx 
of ocean-going vessels and crews will 
do much to stimulate labor organi- 
zation which, at present, is weak and 
ineffective in that area. He predicts 
that the crews of these vessels will all 
be members of the strong coastal mari 
time unions, and that it will be only a 
matter of time before the Great Lakes 
seamen demand benefits comparable 
their ocean 


to those received by 


going brothers. 
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Labor Relations Policy . . . Dallas 
A. Jones, professor of industrial re- 
lations at the University of Michigan, 
has an article “Self-Determination 
v. Stability of Labor Relations” in the 
January, 1960 issue of the Michigan 
Law Review. He tells how the legis- 
lators, in passing the Wagner Act, 
assumed that self-determination would 
He dis 


relation 


promote industrial 
cusses self-determination in 
to stable labor relations and concludes 
the two are often incompatible. 


peace. 


Other Articles on Labor .. . “Em- 


ployee Agreements Not to Compete,” 
by Harlan M. Blake, in the February, 
1960 issue of the Harvard Law Review 


“Organizational Rivalry Among 
American Unions,” by Joseph Krislov, 
in the January, 1960 issue of /ndustrial 
and Labor Relations Review. 
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News of Work 
and Working People 








Meetings of Labor Men 


Industrial Relations Research Asso- 
ciation.—The spring meeting of the 
Industrial Relations Research Asso- 
ciation will be held in Detroit, Michigan, 
May 6 and 7, at the Sheraton-Cadillac 
Hotel. Featured at the meeting will 
be four sessions on labor topics. Ses- 
sion I, dealing with the Landrum- 
Griffin Act, will be chairmanned by 
Russell A. Smith, assistant dean, Uni- 
versity of Michigan Law School, and 
codirector of the Institute of Labor 
and Industrial Relations, University 
of Michigan-Wayne State University. 

“Impact of the Act on Internal 
Union Affairs” and “Impact of the 
Act on Collective Bargaining Tactics” 
will be discussed, respectively, by 
Walter E. Oberer, formerly executive 
director of the UAW Public Review 
Board, and Boaz Siegel, Wayne State 
University Law School. 

Session II will be concerned with 
cooperation among managements in 
collective bargaining. Ronald W. 
Haughton, codirector, Institute of 
Labor and Industrial Relations, Uni- 
versity of Michigan-Wayne State 
University, will serve as chairman 
of this session. “Cooperation Among 
Airlines,” “Cooperation in Automo- 
biles,’” “Cooperation in Steel” and 
“A General Perspective” are the titles 
of four papers to be presented, re- 
spectively, by Mark L. Kahn, Wayne 
State University; W. H. McPherson, 
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University of Illinois; Jack Stieber, 
Michigan State University; and Frank 
Pierson, Swarthmore College. 

Session III, devoted to political par- 
ticipation in 1960, will be under the 
chairmanship of Murray Edelman, Uni- 
versity of Illinois, and will include 
the following discussions: “Participa- 
tion in Elections: the Problem” by 
Warren Miller of the University of 
Michigan; ‘Participation by Unions” 
by Mitchell Sviridoff, president, Con- 
necticut State Council, AFL-CIO; 
and “Management Programs to En- 
courage Participation” by Thomas R. 
Reid, civic and governmental affairs 
manager, Ford Motor Company. 

Session IV will be held on Satur- 
day, May 7, and will delve into the 
impact of foreign competition on col- 
lective bargaining. John T. Dunlop. 
Harvard University, will be the chair- 
man and Philip Arnow, assistant com- 
missioner, Bureau of Labor Statistics, 
United States Department of Labor, 
will present a paper. 

All of the speeches to be given at 
this IRRA meeting will appear in full 
text in the July issue of the LaBor 
Law JOURNAL. 

New York University Conference. 
—The Thirteenth Annual Conference 
on Labor will be held May 11-13 at 
the Hotel Barbizon Plaza in New 
York City, according to a recent an- 
nouncement by New York University. 
Among those participating in the con- 
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ference will be Robert Levitt, labor 
counsel, Western Electric Company ; 
Abraham Weiner, attorney with Mayer, 
Weiner & Mayer and professor of 
labor law, New York Law School; 
Stephen C. Vladeck, attorney with 
Viladeck & Elias and professor of 
law, New York University; Norton 
J. Come, acting assistant general 
counsel, NLRB; William L. Dennis, 
attorney with Cahill, Gordon, Reindel 
& Oli and professor of law, New York 
University School of Law; Clyde W. 
Summers, professor of law, Yale Uni- 
versity Law School; Helen F. Hum- 
phrey, attorney, District of Columbia 
and former attorney on the NLRB; 
and Benjamin Wyle, attorney, Lux- 
emberg & Wyle. For further informa 
tion, write to Henry Sellin, Executive 
Director, Division of General Educa- 
tion and Extension Services, New 
York University, Washington Square, 
New York 3, New York. 

American Society for Personnel Ad- 
ministration.—The American Society 
for Personnel Administration (ASPA) 
will hold its twelfth annual confer- 
ence, May 16-18, at the Statler-Hi!ton 
Hotel, New York City. During the 
three-day conference there will be 
36 seminar sessions, scheduled to allow 
attendance at any For further 
information, write to the ASPA Con- 
ference Registration Committee, P. O. 
Box 447, New York 10, New York. 

Cornell Conference. A manage- 
ment seminar on job evaluation will 
be held at Cornell University, Ithaca. 
New York, June 27-July 1. Professor 
Harlan B. Perrins will conduct a 
seminar which will examine the proc- 
ess of job analysis, methods of writ- 
ing job descriptions and specifications, 
and the four basic systems of job 
evaluation. Seminar participants will 
spend considerable time writing job 
descriptions and applying various sys- 
tems of evaluation. Application of 
job evaluation to hourly, clerical, man- 


five. 


agerial, and professional-technical jobs 
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also will be discussed. Further informa- 
mation is available from Harlan B. 
Perrins, Coordinator of Special Pro- 
grams, New York State School of 
Industrial and Labor Relations, Cor- 
nell University, Ithaca, New York. 
Michigan Institute of Labor and 
Industrial Relations.—Beginning on 
April 19, the Institute of Labor and 
Industrial Relations, University of 
Michigan-Wayne State University, in 
cooperation with the Employers’ As- 
sociation of Detroit, will present “What 
Should Know About 
A discussion session, led 


Management 
Labor Law.” 
by James D. Tracy, a Detroit attor- 
ney in the labor field, will be held 
two hours a week for six weeks. The 
sessions, for which a $35 fee will be 
charged, will be held at McGregor 
Memorial Conference Center, Wayne 
State University. For further infor- 
mation, write: E. J. Forsythe, Director 
of Management Education, Institute 
of Labor and Industrial Relations, 
University of Michigan-Wayne State 
University, 1174 Student Center Build- 
ing, Detroit 2, Michigan. 


Fordham University School of Law. 
-The Second Annual Institute on 
Corporate Counsel will be presented 
April 21-22, by Fordham University, 
New York City. Of special interest 
to labor men will be the Thursday 
morning session on management com- 
pensation plans with Thomas L. Per- 
kins, chairman of the board, American 
Cyanamid Corporation, as_ speaker. 
To register, write to Professor J. R. 
Crowley, Fordham !Jniversity School 
of Law, 302 Broadway, New York 7, 
New York. 


p 


DID. 


The registration fee is 


Misplaced Values 


Labor Secretary evaluates worth of tech- 

nological achievements and federal aid 

in regard to human values. 

Secretary of Labor James P. Mitch- 
ell, in a recent address before a con- 
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vocation at Seton Hall University in 
New Jersey, exposed two rotten spots 
in the core of American values: “the 
belief that human technology and the 
remarkable use it makes of matter is 
alone capable and sufficient to secure 
personal happiness,” and the belief 
that we, as individuals, no longer have 
any responsibility to advance the com- 
mon welfare because the government 
will do it for us. 

In explaining the first, Secretary 
Mitchell said: “Certainly the achieve- 
ments of technology are impressive 
enough in lifting entire nations across 
thousand-year gaps within decades, in 
combatting disease, in providing com- 
fortable homes and rapid transporta- 
tion and enough food and clothing. 
\nd today a qualitative increase in 
technology promises man great plenty, 
leisure, comfort, protection against 
old ills, enlarged individual wealth, 
and greater knowledge of the laws of 
nature. 


“But technology makes no moral 


judgments. We must ask ourselves: 
what are these things for? And if we 
reply: they are sufficient in them- 
selves; they are appropriate ends for 
human endeavor—then a popular cul- 
ture based on that assumption will 


be debased despite governmental 
edict, despite enlarged governmental 
activity, and despite anything the 
political power or any other power 
can do.” 

“The reform and the correction,” 
Mitchell asserted, “can come only 
when the values of the people at large 
are proper values, higher values, and 
values more appropriate to man’s true 
nature.” 

This reform, this molding of values 
into proper shape, is the business of 
educators, pastors, writers, philoso- 
phers and others, including business- 
men and labor leaders. 

The Secretary pointed out that the 
harshest criticism of our society is 
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that our intense preoccupation with 
the “standard of living’”—which Amer- 
icans expect to rise continuously— 
has blinded us to the ever-present 
necessity to work to preserve freedom 
and government as we know them. 
Consequently, communities become 
more’ disorganized, more 
crowded, teachers more harried and 
underpaid, roads more dangerous, na 
tional parks more unkempt, law en- 
more overworked, and so 


schools 


forcement 
forth. 


In short, Mitchell said, our educa- 
tional framework is in such poor 
shape because “people are buying 
luxury items like dishwashers and 
garbage disposals. By the same token, 
we are losing the space race . . . be 
cause people are buying too many cars 
they don't really need.” 

The second false belief, according 
to Mitchell, is that the government 
alone can take care of the common 
welfare. This view has a deceptive 
convenience—to be able to pick up 
the telephone, dial direct toWashing 
ton, and find on your front lawn the 
next morning a new school, staffed 
with an adequate faculty and paid for 
by the government. 


education as an example, 
Mitchell said he that “the 
proper solution the proper 
combination of existing responsibil 
ities—private, community, local, state 
and federal, so that the people. of the 
community retain the privilege and 
obligation for the education of their 
own sons and daughters. At the same 
time, I think that federal 
and a set of federal incentives to en- 


Using 
believes 
lies in 


assistance 


courage the effort are a definite part 
of the public responsibility.” 


Some people think that all of our 
roads should be planned and built by 
the federal government alone. A bet 
ter solution, says the Secretary, is, 
again, the proper combination of 
responsibilities, brought together into 
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a regional and area authority and sup- 
plemented by federal efforts—as in 
the case of the federal interstate high- 
way program. 

The question, finally, is on our own 
doorsteps, the Labor Secretary says. 
“Will we our magnificent 
things, or will they possess us? Must 
we, at the last, enlarge governmental 


possess 


organization as a replacement for in 
dividual responsibility in the arrange- 


ment of society for higher purposes: 


Preretirement 
Counseling and Training 
Under Secretary of Labor James T. 


O'Connell suggests how to prevent 
““‘uselessness’’ in retirement. 


Much of the trouble encountered by 
elder workers when they face retire 
ment is due to lack of counseling and 
training, or retraining, which, 
Under Secretary of Labor James T. 
©’Connell in a recent address before 
the California Institute of Technology, 
they should have received when they 


said 


were in their forties. 

According to ©’Connell, we have 
failed to create a suitable alternative 
life. The creation of 
alternative, he ex 
effective 


to workaday 
suitable 
plained, demands a 
program of preretirement counseling 


such a 
more 


than exists in this country. 


Americans have traditionally looked 
for the young male worker between 
iges 24 and 44 to do the job. How 

rer, stated O’Connell, with the kind 


ever, 
of manpower and skill requirements 
facing us in the coming years, it is 
apparent that this sort of attitude will 
have to go by the boards. The young, 
male workers are just not going to 


be there in sufficient numbers. The 
older workers will have to fill this gap. 


In order to make use of these large 
numbers of elder workers—many of 
whom are retired against their desires 


they must often be trained in a skill 


Rank and File 


other than the one they have known 
during their lives. They will need to 
learn a skill which will enable them 
to get a type of job that an elder 
person is capable of fulfilling. 


It ought to be the responsibility of 
the employer, the labor union and the 
community to teach these skills to the 
worker. Then, when he is retired 
from one job, he will have a fairly 
good chance of finding another job 
if he so desires. 

O’Connell told of a recently com- 
pleted study which shows the value 
of retraining older workers and illus 
trates how a fixed age limit on various 
positions would have excluded some 
highly qualified personnel. The study, 
soon to be released by the Department 
of Labor, concerns employee adjust 
ments to the introduction of electronic 
data-processing equipment. While 
older workers did not advance in this 
area to the others, 
their performance records, after re 


Same extent as 


training, were clearly impressive. 


Economic Growth Declines 


Industrial production index reveals per 
capita decline in manufacturing rate of 
growth since 1953. 


The revised six-year industrial pro 
duction index reveals that the average 
annual rate of growth in manufactur 
ing output per capita of population 
has declined from 4 per cent in 1947 
1953 to 0.4 of 1 per cent in 1953-1959. 
The per capita mining production was 
increasing at an average annual rate 
of 0.7 of 1 per cent before 1953, and 
has declined 0.8 of 1 per cent annually 
since that date. The rate of growth 
of the utilities’ operation in relation 
to the population has sunk from 8.7 
per cent to 6.5 per cent; and the total 
industrial output (including the util- 
ities) per capita of population has 
declined from 3.8 per cent to 0.5 of 1 
per cent. 
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EMERGENCY STRIKES AND NATIONAL POLICY— 
Continued from page 276 





studies have suggested,** that the 
bugaboo of wage arbitration is vastly 
overrated and that wage arbitration 
awards tend to parallel negotiated 
results, this is a fact which deserves 
much more publicity than it has re- 
ceived. The Bureau of Labor Sta- 
tistics has unequalled facilities for 
examining this kind of a question and 
publishing the results. The same 
technique could be applied in another 
distinct problem area. The steel ne- 
gotiations frequently demonstrated 
the inability of the parties to agree 
either on basic facts or on the methods 
for deriving them. Some of this diff- 
culty obviously stemmed from policy 
decisions as to how to employ the 
statistics, but some of it could be 
cleared away. If the steel facts that 
were published (by the Bureau of 
Labor Statistics, at the request of the 
Secretary of Labor) after the strike 
occurred had been published two 
months in advance of negotiations, 
might they have been more effective? 
Suppose that, in advance of the ex- 
piration of the present agreement in 
steel, a fairly steady interchange of in- 
formation between government sources 
and the human relations committee 
set up by the union and the companies 
were to take place. Is it not probable 
that the differences between the parties 
would at least be substantially nar- 
rowed? Studies by the BLS were 
extremely helpful in the war years 
when made at the instance of the 
National War Labor Board.** 

Nor would this task impose as 
heavy a burden on the bureau as it 


might at first appear. Contracts in 
industries having national importance 
are now quite uniformly made for 
more than a single year. Thus, dur 
ing any given year, only a few major 
bargains will be in prospect. In 1960, 
for instance, the five-year contracts 
under which General Electric and 
Westinghouse have been working 
will expire. The Machinists and the 
UAW will also be negotiating with 
the principal aircraft companies, and 
the Communications Workers will 
bargain with most of the telephone 
companies. The auto, farm implement, 
trucking, and maritime contracts will 
not be open until 1961.* 


The truth 
evolve a completely satisfactory leg 
islative formula for dealing with 
emergency strikes. In part, this is 
because “no machinery to settle dis- 
putes can remain the same over time. 
Use changes it. All three parties in 
these emergency disputes are continu 
ously adapting their positions to the 
move of the other parties.” ** The net 
result is to place a premium on imagi- 
native action on the part of the Exec- 
utive Department. The 
what is suggested here is that the 
President is much more powerful than 
we seem to think in the face of a 
genuine emergency; that the time is 
ripe for exploiting a demonstrated de 
sire on the part of unions and man 
agement to work out long-range 
solutions; and that there are a great 
many steps which the government can 
take without any new legislative 


authority. [The End] 


is that we may nevei 


essence of 





“Irving Bernstein, Arbitration of Wages 
(Berkeley and Los Angeles, University of 
California Press, 1954), p. 113. 

* Cf. Caterpillar Tractor Company, 3 War 
Labor Reports 127 (1942). 

* Cordelia Ward, “Major Agreement Ex- 
pirations and Reopenings in 1960,” 82 
Monthly Labor Review 1312 (1959), 
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*John T. Dunlop, “The Settlement of 
Emergency Disputes,” Proceedings of Fifth 
Annual Meeting, Industrial Relations Research 
Association (Madison, Wisconsin, 1953), p 


119. 


April, 1960 © Labor Law Journal 





In Future Issues... 


Experience Rating.—Al\lmost ten years ago, we published in this 
JOURNAL two articles discussing the pro and the con of experience 
rating under the unemployment insurance laws. These two articles 
provoked considerable interest and, now, after this lapse of time, it is 
fitting that we take a new look at the controversy. Experience rating 
is a method of rewarding an employer by reducing his unemployment 
insurance tax where his employment is stable. Like all coins, however, 
there is a head side and a tail side. A great many serious and reputable 
students of the subject contend that experience rating does not 
stabilize employment and that, therefore, it is a device which gives 
tax exemption to some employers. Taking the side against experience 
rating is a research associate of a large union on the Pacific Coast. 
The argument in favor of experience rating will be carried on by an 
attorney for an employer association. 


The Immigrant.—Some 55 years ago, the problem of admission of 
a trade unionist from one country into a union in another country was 
considered by the American Federation of Labor. A scheduled article 
examines the positive aspects of union-admission policies concerning 
immigrant union workers. A very small per cent of the unions con 
tacted in the survey maintain discriminatory practices. By and large, 
most United States unions are nondiscriminatory—13 unions grant 
automatic admission ; 15 unions waive initiation fees; five unions waive 
resident requirements; two unions grant seniority rights. 


Injunctions.—The role played by injunctions in early labor history 
is pretty well known to every student of that period. The injunction 
was, at that time, the most widely used device for preventing concerted 
action by employees. It was later limited in its use by an objective 
test, which soon came under serious criticism itself. Courts were apt 
to apply one standard when testing the legitimacy of the objectives of 
employees when they attempted to combine, and to apply another 
standard when business attempted combinations. Then came the 
Norris-LaGuardia Act, which removed from the federal courts the 
power to issue injunctions in cases involving, and growing out of, 
a labor dispute—except as provided in the new law. Up to this point, 
Congressional legislation was apparently seeking a way to permit labor 
to pursue its ends without judicial intervention but, shortly after, 
Congress, by enactment of the National Labor Relations Act and 
subsequent sister acts, imposed affirmative duties on both employers 
and employees. Here Congress injected a new and contradictory 
legislative philosophy into labor relations. A scheduled article ex 
amines the conflict between two philosophies, discussing the extent 
to which injunctions otherwise unavailable because of the Norris 
LaGuardia Act may be granted to implement the express or implied 
policies of the later enacted law. 
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